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PREFATORY NOTE 


Agriculture Decisions is an official publication designed to facilitate access 
to decisions and orders issued by the Secretary of agriculture, or officers 
authorized to act in his stead, in matters arising under laws administered by 
the Department of Agriculture. 


The published decisions principally consist of those issued in formal 
adjudicatory administrative proceedings conducted for the Department under 
various statutes and regulations pursuant to the Administrative Procedure Acct. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in Agriculture 
Decisions. 


Consent Decisions entered subsequent to December 31, 1986 are no longer 
published. However, a list of these decisions is included. (53 F.R. 6999, March 
4, 1988.) The decisions are on file and may be inspected upon request made 
to the Hearing Clerk, Office of Administrative Law Judges. 


Decisions are published in order of their issuance or finality under the 
principal statutes administered by the Department, which are the Agricultural 
Marketing Act of 1946 (7 U.S.C. § 1621 et seq..), the Agricultural Marketing 
Agreement Act of 1937 (U.S.C. § 601 et seq.), Animal Quarantine and Related 
Laws (21 U.S.C. § 111 et seq.), the Animal Welfare Act (7 U.S.C. § 2131 et 
seq.), the Federal Meat Inspection Act (21 U.S.C. § 601 et seq.), the Grain 
Standards Act (7 U.S.C. § 1821 et seq.), the Horse Protection Act (15 U.S.C. 


§ 1821 et seq.), the Packers and Stockyards Act, 1921, (7 U.S.C. § 181 et seq.), 
the Perishable Agricultural Commodities Act, 1930, (7 U.S.C. § 499a et seq.), 
the Plant Quarantine Act (7 U.S.C. § 151 et seq.), the Poultry Products 
Inspection Act (21 U.S.C. § 451 et seq.), and the Virus-Serum-Toxin Act of 
1913 (21 U.S.C. §151 et seq.). 


The published decisions may be cited by giving the volume number, page 
number and year, e.g., 1 Agric. Dec. 472 (1942). It is unnecessary to cite a 
decision’s docket or decision number. Prior to 1942 decisions were identified 
- by docket and decision numbers, e.g., D-578; S. 1150 and the use of such 
references generally indicates that the decision has not been published in 


Agriculture Decisions. 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


In re: SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 910-8. 
Ruling filed March 7, 1988. 


Subpoena duces tecum - Issues cognizable in § 8c (15)(A) proceeding. 


The Judicial Officer ruled that a question certified by Judge Baker, as to the validity of her 
proposed rulings on petitioner’s application for a subpoena and subpoena duces tecum, is moot, 
because petitioner withdrew its application for a subpoena duces tecum, and its allegations 
relating to the subpoenaed documents were dismissed with prejudice. However, the Judicial 
Officer ruled on the certified question to give guidance to the ALJ’s. Where petitioner does 
not challenge the lawfulness of the loan and forfeiture provision of the lemon marketing order, 
petitioner is not entitled to subpoena documents to try to prove that Sunkist is using the valid 
loan and forfeiture provisions in a manner that favors Sunkist over smaller competitors. 
Sunkist is under no duty to loan allotments in an equitable manner, and Sunkist can lawfully 
forfeit allotments for the sole purpose of preventing its smaller competitors from using them. 
ALJ’s who have previously granted applications for subpoenas duces tecum contrary to the 
views set forth in this order should correct their actions. 


John C. Chernauskas, Washington D.C., for Petitioner. 
Shari Mauney, for Respondent. 
Ruling issued by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTION 

On October 23, 1987, Administrative Law Judge Dorothy A. Baker (ALJ) 
certified to the Judicial Officer the question as to whether a proposed ruling 
by the ALJ, denying petitioner’s application for a subpoena and subpoena 
duces tecum, is correct. Petitioner’s application for a subpoena duces tecum 
was subsequently withdrawn, and its allegations relating to the subpoenaed 
documents were dismissed with prejudice, making the certified issue moot. 
However, the ALJ asserts in her certification that other ALJ’s in other 
pending cases have granted applications for subpoenas duces tecum contrary 
to Judge Baker’s proposed ruling, and therefore, it is appropriate for the 
Judicial to give guidance to all of the ALJ’s at this time. See In re Saulsbury 
Orchard & Almond Processing, 47, Agric. Dec. __ (Feb. 2. 1988). 

Petitioner was seeking to subpoena documents in order to prove that 
Sunkist uses the loan and forfeiture provisions of the lemon order (7 C.F.R. 
Part 910 in a manner which favors Sunkist packinghouses and prevents the 
effective use of Sunkist’s unneeded prorate by its smaller competitors. To 
prove this contention, petitioner seeks to subpoena the following documents 
Application for Subpoenas & Subpoenas Duces Tecum at 1-2): 


1. The Sunkist percentage of tree crop volume in each of the Districts 
1, 2, and 3, for each of the years 1979-80 thru 1986-87. 


2. List by name (or number) the Sunkist packinghouses (handlers) in 
Districts 1,2 and 3 and, for each week of the years 1984-85 and 1986- 
87, in cartons, state: 


(a) By District, their loans (a) to other Sunkist handlers within the 
District and (b) to Sunkist handlers in other Districts; and 
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(b) By District, their loans made each week (a) to non-Sunkist 
handlers within the District and (b) to non-Sunkist Handlers in 
other Districts; 


(c) Pay back date of each of the above loans and the amount of 
loan actually paid back; 


(d) The forfeitures by each such handler and amount credited and 
not credited and not credited to overshipments by the LAC. 


3. The same information in 2(a), (b), (c), (d) above, but for the non- 
Sunkist handlers. 


4. List the total loans and forfeitures by Sunkist handlers for each of 
the years 1979-80, in cartons: 


(a) By District, their total loans made each year (a) to other 
Sunkist handlers within the District and (b) to Sunkist handlers in 
other Districts; 


(b) By District, their total loans made each year (a) to non-Sunkist 
handlers within the District and (b) to non-Sunkist handlers in other 
Districts; 


(c) The amount of the loans in (a) and (b) actually paid back each 
year; and 


(d) The total forfeitures each year by such handlers and amount 
credited and not credited to overshipments by the LAC. 


5. The same information in 4(a), (b), (c), (d) above, but for the non- 
unkist handlers. 


A suggested format for providing the information in 2, 3, 4, and 5 
above, is attached hereto. 


The information requested under 2, 3, 4, and 5 above is essential to 
petitioner’s proof that order and regulations are being unlawfully 
manipulated or utilized by Sunkist to inhabit and control its handler 
competition. 


This information was coerend and provided under a Subpoena 


Duces Tecum in the prior Valencia 15A Proceeding. Further, during 

the presentation of petitioner’s testimony on this matter, the Judge 

ordered respondent to provide corrected and additional data. In total, 

the data provided under the Valencia orange order is essentially the 

ri type as that requested on the lemon order in paragraphs 2-5 
erein. 





SEQUOIA ORANGE CoO., INC. 


Petitioner’s brief disavows any attack on the validity of the order provisions 
as follows (Brief filed February 22, 1988, at 6): 


It should be expressly noted that petitioner is not contending that the 
marketing order or its provisions are invalid. What petitioner is 
contending is that order, as interpreted, administered, and applied by 
the LAC and the Secretary, results in a lack of the equity of marketing 


opportunity between handlers which is in violation of the Order and the 
Statute. 


Petitioner’s brief explains how Sunkist is using the loan and forfeiture 
provisions of the order to its advantage, and to the disadvantage of its 
competitors, as follows (Brief filed February 22, 1988, at 7-10; 
footnotes omitted): 


Finally, in order to evaluate the subpoena, it is necessary to understand 
the position Sunkist has under the order. Sunkist is a multi-district 
handler, having some 60 packinghouses throughout the production area. 
It is the only organization operating in each of the three districts of the 
Lemon order (and in each of the Districts of the orange orders). All 
the other handlers operate only in one district. 
By virtue of Sunkist, as an organization, having control of over 50% of 
the lemons in the production area, it has six seats on the eleven 
member LAC. However, while the Sunkist control of 50% of the 
production gives them seats on the LAC, the order is administration so 
that each of the 60 Sunkist packinghouses are treated as individual 
handlers. Theoretically, each of these packinghouses receives its own 
— and, makes its own loans and forfeitures. In fact, however, the 
unkist packinghouses actually perform only one function, that of 
receiving and packing the growers fruit. Thereafter the fruit is under 
the total control and direction of Sunkist central. In fact, the by-laws 
of that organization provide that if any Sunkist packinghouse handler 
markets fruit on its own behalf it is subject to suspension from the 
organization and a penalty of up to $100,00. 


In implementing its marketing strategies, Sunkist central utilizes its 
supply of lemons (oranges) from all of packinghouse in the districts, 
treating them as a single supply source. It directs what volume of fruit 
from a particular packinghouse shall go to the domestic fresh market 
and what volume to export. Often, the fruit eet page packinghouses 
will go primarily to export while others will go primarily to the 
domestic market. In order to accomplish this Sunkis t will reassign the 
export packinghouse prorate to its domestic market podliatioies 
through "loans" of the prorate. If the packinghouses are in the same 
district Sunkist unilaterally makes the "loans", and arranges for the 
filling of the appropriate loan reports to the committee. If the loans 
is to a packinghouse in another district, it must be turned over to and 
processed by the committee. However, Sunkist assures that it inter- 
district loans will go to Sunkist packinghouses by specifying a “pay- 
back date" that is usually unacceptable to non-Sunkist to handlers. A 
Sunkist packinghouse then picks up the loan and the payback is later 
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adjusted by Sunkist to meet the pte’ ability of the receiving Sunkist 

ackinghouse, or even a date that results in the never being repaid. 

ile Sunkist makes some intra and inter-district loans to non-Sunkist 
handlers, the vast majority are to Sunkist packinghouses. 


During those weeks that Sunkist’s total prorate allotment is in excess 
of its sales, or its available supply that week because of its exports, it 
forfeits the excess prorate rather making it available to non-Sunkist 
handlers. To the extent that such forfeitures exceed handlers’ 
overshipments, this results in less than the total weekly shipping 
allotment set by the committee being shipped to the domestic market. 


The LAC is composed of 12 industry members and a public member. 
Sunkist has six of the industry members. Thus, if the public members 
does not vote, then at least one Sunkist vote is necessary in order to carry 
a motion. This fact is recognized by the members of the LAC who realize 
that any action of the LAC must be acceptable to Sunkist. Thus, most 
actions ~ the LAC start with this premise and it is unusual to find that 
most of the actions presented to the LAC have the general support of its 
membership. 


Accordingly, this Sunkist loan and forfeiture activity, allowed by the 
interpretation, administration, and application of the order by the 
committee: 


1. Results in the equality of prorate as between handlers, which is 
provided in Sections 910.53 and 910.56 of the lemon order, being 
destroyed by allowing Sunkist to unilaterally change the prorate 
assigned handlers by the order; 


2. Defects and destroys the equity of marketing opportunity sought 
to be achieved by the order; and 


3. Is contrary to the mandate of the act that allotment allocations 
be made under a uniform rule. 


The effect of such activity, alone and combined with other actions, 
varies with the citrus order involved. Such Sunkist activity under the 
lemon order, when compared to the same of activity under the 
Valencia and navel orange orders, is somewhat circumscribed by the 
fact that lemons are produced and marketed every week of the year 
and by the fact that the lemon order system of assigning prorate is 
based on the "picks" of the handler in each District. Howser, there is 
no such circumscription to such activity under the orange orders where 
district and handler prorate is based on the total tree crop. Such 
activity is completely vitiating the "equity of marketing opportunity" as 
to handlers and Districts required by Sections 907(8) 31, 3 and 110 of 
these orange orders, as well as the uniform rule for allotment 
allocations mandated by the Act. 


Under each of the orange orders, volume regulation is effective for only 
a few months each year. Under the Valencia order, Districts I and II 
are shipping the bulk of their production at the same time and even 


though District III is finishing up, it is still shipping oui the first five 
to seven weeks of regulation. The Sunkist loan and forfeiture activity 
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SEQUOIA ORANGE CO., INC. 


under this order allows it to unilaterally reallocate up to 25% of the 
weekly prorate between the Districts and handlers, thereby completely 
destroying the "equity of marketing opportunity" between districts and 
handlers required by this order. This situation is exacerbated further 
by the committee’s decision not regulate District III. In these 
combined circumstances the domestic fresh marketings of Sunkist, as 
a multi-district handler, are not restricted by the prorate at all. In 
effect, only the domestic fresh marketings of the single District handlers 
are restricted by the volume regulation. This same type of activity 
occurs under the navel orange order. 


. . . Starting around 1979, in an effect to retain its production and 
market share, Sunkist began utilizing the marketing order to restrict 
and impede the ability of the other handlers to complete with it. The 
manipulation of the loan and forfeiture procedure is one of the 
techniques it is using for this purpose. However, in so doing, Sunkist 
has virtually destroyed or made ineffective, the provisions of the orders 
that were up to provide equity of marketing opportunity to each district 
and to the on lers within each district. 


Petitioner’s argument cannot be considered in a § 8c(15)(A) proceeding 
for the same reasons stated in In re Sequoia Orange Co., 47 Agric. Dec. 

(Jan 29, 1988). No attempt will be made here to restate the views expressed 
at great length in Sequoia (Jan. 29, 1988). 

In the present case, as in Sequoia (Jan. 29, 1988), petitioner is under the 
mistaken impression that the Act and citrus orders set forth an amorphous 
standard, viz., “equity of marketing opportunity," against which all activity 
under the orders must be measured. That view is erroneous. The Act and 
the citrus orders, in effect, declare as a matter of fact that it is equitable to 
allocate prorate allotments in a specified manner, e.g., based on a handler’s 
or District’s “tree crop," in the case of the navel orange order. But after 
allotments are allocated in that specified manner (e.g., based on a handler’s 
or District’s "tree crop"), actions undertaken under other provisions (e.g., loan 
and forfeiture provisions) are not subject to a determination as to whether 
such activity interferes with the "equity of marketing of marketing opportunity" 
originally established. 

Once petitioner concedes that the marketing order and all of its provisions 
are valid (that the order provisions are supported by substantial evidence on 
the record as a whole and are authorized by the statute), I have no interest in 
determining--indeed, I have no power to determine--whether the application 
of those valid provisions, in accordance with their terms, favors Sunkist over 
smaller competitors. If Sunkist is able to use valid order provisions to its 
advantage, and to the disadvantage of its competitors,’ petitioner’s solution is 


‘Sunkist in under no duty loan allotments in an equitable manner (7 C.F.R. § § 
907.57, 910.57). Similarly, Sunkist can lawfully forfeit allotments, rather than 
loan them, for the sole purpose of preventing its smaller competitors from 
using them. If an allotment loan is to a handler in another district, the 
administrative committee must arrange the loan "in an equitable manner" 

(continued...) 
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to seek amendatory action in a rulemaking hearing. (Petitioner contends that 
it has sought amendatory action, to no avail, but that does not afford a basis 
for entertaining petitioner’s legislative-type contentions here.) 

Accordingly, so Baker properly proposed to deny petitioner’s 
application for the subpoenaed documents. 

Pn Baker also proposed to deny requested materials relating to the 
1979-1985 marketing seasons, since petitioner’s — only relates to the 
1986-1987 marketing season. Petitioner contends that her proposed ruling was 
erroneous, stating (Brief filed February 22, 1988, at 16): 


In Judge Baker’s anticipated ruling, she proposed to deny petitioner any 
of the requested material relating to the 1979-1985 marketing season. 
The proposed ruling should be denied. The material is necessary to 
petitioner’s case (1y to show why and when the administration and 
— of the orders to on to be manipulated and the reasons 

erefore. As indicated earlier herein, the orders’ systems for providing 
equity of opportunity appeared to be working until, starting about 1979, 
the activities of Sunkist recited above began to break down the system. 
It is necessary for petitioner to show when and how it began and how 
such activity accelerated over the years to the it is today. (2) Petitioner 
has a right under Section 608c(15)(A) of the Act to show past violations 
of the order and their impact on him. 


Since petitioner’s attempt to demonstrate that Sunkist is using the loan and 
forfeiture provisions of the order to its advantage during the 1986-1987 
marketing season cannot properly be raised in this § 8c(15)(A) proceeding, a 
fortiori, petitioner is not entitled to show Sunkist’s activities during prior years 
leading to its 1986-1987 activities. 


‘(...continued) 

(ibid.). However, petitioner is not challenging that narrow, equitable 
requirement imposed on the committee. Even if petitioner were challenging 
that narrow requirement of equitable action by committee. in arranging loans 
to handlers in another district, it would not be appropriate to issue blanket 
subpoenas duces tecum, in the absence of a showing of bad faith on the part 
on the of the committee, and even then, the ALJ should not release 
confidential data to a petitioner in the absence of an in camera inspection 
revealing that the confidential data would appear to support petitioner’s 
contention. In such a situation, where possible, the data should be arranged 
in a format that protects confidential business information. 
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It goes without saying that the ALJ’s who have previously granted 
applications for subpoena duces team contrary to the views set forth herein 
ould quash the subpoenas, or, if it is too late for that, they should exclude 
the subpoenaed documents from the evidentiary record. If the documents 
have already been received, the ALJ’s should not make any determination as 
to whether Sunkist has used valid loan and forfeiture provisions to its 
advantage, and to the disadvantage of its competitors. (It would also be 
helpful if the ALJ’s identified the testimony and exhibits that should not have 
been received, under the views expressed here, so that I will not have to read 
such material on appeal.) 


Order 
The ALJ’s certification to the Judicial Officer is dismissed as moot. 





AGRICULTURAL MARKETING ACT OF 1949 
COURT DECISION 


ANTONIO SOL, Petitioner, Appellant, v. UNITED STATES 
DEPARTMENT OF AGRICULTURE, Respondent, Appellee. 

No. 87-1866. 

Entered February 29, 1988. 


UNITED STATES COURT OF APPEALS, FIRST CIRCUIT 


Before, Coffin, Bownes and Breyer, Circuit Judges: 

Petitioner entered into a contract with the United States Department of 
Agriculture to participate in the dairy termination program. Petitioner agreed 
to dispose of his dairy cattle in a certain manner and the Department agreed 
to pay a specified amount. Thereafter, petitioner was charged with violating 
the contract and a penalty was assessed. Petitioner pursued administrative 
appeals, the last one being to the Assistant Deputy Administrator, State and 
County Operations, Department of Agriculture. The Assistant Deputy 
Administrator altered the penalty in some respects. By decision dated July 28, 
1987, he denied petitioner’s motion for reconsideration. That decision stated 
that it constituted the completion of petitioner’s administrative appeal rights 
under 7 C.F.R. Part 780. Over two months later, on October 5, 1987, 
petitioner filed a petition for review of the Assistant Deputy Administrator’s 
decision in this court. The Department of Agriculture has now moved to 
dismiss the petition for review arguing this court lacks jurisdiction directly to 
review the administrative decision. 

In response to the Department’s motion, petitioner argues that the penalty 
decision was not one committed to the agency’s discretion and hence the 
decision is reviewable. The question, however, at this stage is not whether 
the administrative decision is subject to judicial review, but rather what court 
has the jurisdiction to review it if it is reviewable. 


Next, pe argues doeens is grounded on Fed. R. App. P. 4(a) 


and 7 U.S.C. § 702. Rule 4(a) is not a jurisdictional statue, see Fed. R. App. 
r 10) (rules do not extend or limit the jurisdiction of courts of appeal), and 
7 U.S.C. § 702 was repealed in 1936. Hence, neither of these provisions avails 
petitioner. Nor is 5 U.S.C. § 702 an independent pos of subject matter 
jurisdiction. Califano v. Sanders, 430 U.S. 99, 104-107 (1977). Petitioner has 
not pointed to - - and we have not found - - any jurisdictional basis for 
reviewing the administrative decision in the first instance. Hence this appeal 
must be dismissed for lack of jurisdiction.’ 


Appeal dismissed. 


; ie the petitioner’s contract, the dairy termination program petitioner entered is 

“authorized by section 201(d) of the Agricultural Act of 1949, as amended by the Food security 

Act of 1985 (Pub. L. 99-198)." These statutory provisions are codified at 7 U.S.C. § 1446(d). 

Section 1446(d)(5)(c) states that persons assessed with various types of a may obtain 

review of said penalties in a district court by filing a civil action not later than 30 days after the 

— is imposed. As petitioner’s petition for review was filed in this court log after 30 days 
expired, we will not transfer petitioner’s petition for review to the district court. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: GEORGE CASTRO. 
A.Q. Docket No. 239. 
Decision and Order filed December 15, 1987. 


Feeding of untreated garbage to swine - Admission of all material allegations. 


Robert Broussard, for Complainant. 


Respondent, Pro se. 
Decision and order issued by Paul Kane, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Swine Health Protection Act, as 
P< (7 U.S.C. § 3801 et seq.) (Act) by a complaint issued the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 4 of the Act (7 U.S.C. § 3803) and section 166.2 of the 
regulations promulgated thereunder (9 CFR § 166.2). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Cleark, by certified mailed, upon 
respondent. In responce to the respondent filed an answer in which he 
admitted all the allegations of fact. Based upon such admission and in 
accordance with section 1.139 of the Rules of Practice (7 CFR § 1.139), the 
complainant now files a proposed decision along with a motion for the 
adoption thereof with the Hearing Cleark. 

respondent was informed that the filing of an answer which admitted 
all the material allegations contained in the compliant, would constitute a 
waiver of hearing as provided under section 1.139 of the Rules of Practice. 
(7CFR § 1.139). The respondent has filed an answer which admits all the 
material allegations contained in the complaint. 

This Decision and Order, therefore, is issued pursuant to section 1.139 of 
the Ruiles of Practice applicable to this proceeding (7 CFR § 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by the respondent in hisanswer, are adopted and set forth herein as 
the findings of fact. 


Findings of Fact 
1. George Castro, the respondent, is an individual whose address is 635 
Arcade Avenue, Seekonk, Massachusetts 02771. 
2. On or about November 19, 1984, the respondent fed garbage to swine, 
in violation of section 4 of the Act (7 U.S.C. § 3803) and section 166.2 of the 
regulations (9 CFR § 166.2) because the garbage was not treated, as required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 
The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00) which shall be the “Treasurer of the United States" by certified 
check or money order, and which shall be forwarded to USDA, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, 5th floor, 100 North 
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6th Street, Minneapolis, Minnesota 55403, within (30) days from the effective 
date of this order. This order shall have the same force and effect as if 
entered after full — and shall be final and effective 35 days after service 
of this Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.145). 

[This decision and order became final on March 23, 1988.-Editor] 


In re: GRANT OWEN CRISP. 
A.Q. Docket No. 300. 
Decision and Order filed December 7, 1987. 


Interstate movement of cattle without certifiacate - Failure to file answer. 


Robert Broussard, for Complainant. 
Respondent, pro se. ae 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Act of February 2, 1903, as 
auniek: (Act) pe U.S.C. §§ 111 and 120), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sectiom 78.9(a) of the —— promulgated thereunder (9 CFR 
§ 78.9(a)). Copies of the complaint and the Rules of Practice governing 
pr ings under the Act were served by the Hearing Clerk, by certified 
mail, upon respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the complaint and 

e letter of service that an answer should be filed within twenty (20) days 
after service of the complaint, and that failure to file an answer would 
constitute an admission of the allegations in the complaint, under 7 CFR § 
an 9 The respondent was also informed that failure to file an answer 

jould constitute a waiver of hearing, as provided in section 1.139 of the Rules 
of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period allowed. 
Respondent’s failure to file an answer within the time provided constitutes 
an admission of the allegations in the complaint, under section i of 
* the Rules of Practice (7 CFR § 1.136(c)). Respondent’s failure to file an 
answer also constitutes a waiver of hearing under section 1.139 of the Rules 
Practice (7 CFR § 1.139). Since respondent is deemed to have admitted the 
material allegations of fact in the complaint, they are adopted and set forth 
as the Findings of Fact. 


Findings of Fact 
1, Grant Owen Crisp, respondent, is an individual whose address is Route 
5, Oak Valley Road, Toccoa, Georgia 30577. 
2. On or about April 26, 1986, the respondent moved interstate from 
Anderson, South Carolina, to Toccoa, Georgia , one cow in violation of 
78.9(a) of the regulations (9 CFR § 78.9(a)) becuase the cow was not 


accompanied by a certificate for such interstate movement, as required. 
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Conclusion 
The respondent has failed to file any answer to any of the allegations in 
the complaint. The consequences of such a failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By his silence respondent has admitted all of the material allegations of fact 
in the complaint and has waived a hearing. 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and canallions promulgated thereunder. The following 
order is therefore issued. 


Order 

Respondent, Grant Owen Crisp, is hereby assessed a civil penalty of five 
hundred dollars ($500), which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and which shall be forward 
to USDA, APHIS Field Service Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 55403, within 
thirty (30) days from the effective date of this order. This order shall have the 
same force and effect as if entered afetr full hearing and shall be final and 
effective 35 days after service of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

[This decision and order became final March 2, 1988.-Editor] 


In re: JAMES SUHR. 
A.Q. Docket No. 222. 
Decision and Order filed March 3, 1988. 


Interstate movement of cattle which was not subjected to brucellosis testing and without 
certificates containing required information. 


The Judicial Officer affirmed Judge Baker’s order assessing a civil penalty of $2,000 against 
respondent for moving six cows interstate from Colorado to Iowa that were not brucellosis 
tested prior to the movements, and were not accompanied by certificates containing prescribed 
information. The record supports the ALJ's findings and conclusions, and the civil penalty is 
modest considering the importance of the brucellosis eradication program. 


Jaru Ruley, for Complainant. 

Warren L. Bush, Wall Lake, Iowa, for Respondent. 

Initial Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq.) (1984), governing the interstate movement of cattle. An 
initial Decision and Order was filed Retaiaber 20, 1987, by Administrative 
Law Judge Dorothea A. Baker (ALJ) assessing a civil penalty of $2,000. 

On December 31, 1987, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 





to 5 U.S.C. § § 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on February 16, 1988. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145(d)), was requested by respondent, but is denied inasmuch as 
the issues are not novel or difficult, the case has been thoroughly briefed, and 
oral argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with a few corrections, consisting primarily of citations to, and quotations 
from, the relevant regulations. The effective date of the order is changed 
in view of the appeal. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 

This administrative proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111 and 120), and the regulations 
promulgated thereunder (9 C.F.R. § 78.1 et seq.), by a Complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture on December 4, 1985. Respondent filed an 
answer on January 16, 1986. 

It is alleged in the Complaint that on or about October 31, 1984 and again 
on November 14, 1984, the Respondent moved cattle, over two years of age, 
interstate from Sterling, Colorado, to Walnut, Iowa, in violation of section 
78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(0)(3)(iD) because the cattle 
were not subjected to official brucellosis tests within 30 days prior to the 


interstate movement and the cattle were not accompanied interstate by 
certificates containing prescribed information. 
In his Answer filed January 16, 1986, Respondent admitted his address 


and denied the remaining five allegations. 

An oral hearing in the above matter took place on December 16, 1986, in 
Sioux City, Iowa, before Administrative Law Judge Dorothea A. Baker. The 
Complainant was represented by Jaru Ruley, Esquire, Office of the General 
Counsel, United States Department of Agriculture, oe D. C. 20250 
and the Respondent was represented by Warren L. Bush, Esquire, 151 Boyer 
Street, Wall Lake, Iowa 50466. In due course the parties filed briefs, the last 
brief having been filed on July 10, 1987. 

The evidence entered into the record at the hearing in this matter 
establishes that prior to October 31, 1984, the Respondent asked Wendell 
Sonnenberg to purchase some cattle’ for him; that Mr. Sonnenberg did in 
fact purchase at least one cow at Sterling Livestock Commission, Sterling, 


ition of Judicial Officer was established pursuant to the Act of April 4, 1940 
uae and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1 (1982). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals 
from the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


** The ALJ inadvertently cited and quoted regulations from the current Code of Federal 
Regulations, which differ in respects not important to the outcome of this case from those in 
effect in 1984, when the violations occurred. 


1 Described as seven or eight big heifers. 
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Colorado, for James Suhr on October 31, 1984; that the cow was over two 
years of age and had had a calf; that the Respondent paid for the cow and 
made arrangements to have it moved interstate; that the cow was moved to 
the Respondent’s premises at Walnut, Iowa; that the cow was not subjected 
to an official brucellosis test within 30 days prior to the movement interstate 
to Iowa; that the health certificate accompanying the cow did not contain a 
date and result of a brucellosis test or an individual identification of the cow; 
that on November 14, 1984, the Respondent’s son, Brad Suhr, purchased at 
least five cattle for the Respondent at the Sterling Livestock Commission, 
Sterling, Colorado; that the five cattle were over two years of age; that the 
five cattle” were subsequently moved interstate to the Respondent’s premises 
at Walnut, Iowa; that the five cattle had not been subjected to official 
brucellosis tests within 30 days prior to their movement interstate to Iowa; 
and, that the health certificate which accompanied the cattle did not contain 
— information as to the dates and results of any brucellosis tests or 
individual identifications of the five cattle. 

A consideration of the evidence of record warrants the imposition of the 
proposed civil penalty as an appropriate sanction, in accordance with the 
decisions of the Department’s Judicial Officer. 


FINDINGS OF FACT 

1. Respondent, James Suhr, is an individual whose mailing address is Box 
366, Walnut, Iowa 51577. 

2. On or about October 31, 1984, Jim Santomaso consigned at least one 
cow, over two years of age, to Sterling Livestock Commission. 

3. The cow consigned by Jim Santomaso was identified by backtag No. 
0837. 

4. On or about October 31, 1984, Wendell Sonnenberg, at the direction of 
the Respondent, purchased from Sterling Livestock Commission several cattle, 
including the cow identified with —s No. 0837.’ 

5. On or about October 31, 1984 the cow with backtag No. 0837 was 
moved from Sterling Livestock Commission, Sterling, Colorado, to the 
Respondent’s premises in Walnut, Iowa. The Respondent’s farm to which 
said cattle were moved was not a quarantined feedlot at that time. 

6. Dr. Mark Cochran, the accredited veterinarian servicing the Sterling 
Livestock Auction issued an official Colorado Department of Agriculture 
Health Certificate covering the cow purchased by Sonnenberg authorizing the 
movement to Respondent’s premises in Walnut, Iowa. Said certificate did 
not individually identify the animals on the health certificate and permitted 
the movement of the animals without an official brucellosis test. 

7. Colorado Health Certificate No. 84-M-201180 which accompanied the 
cow with backtag No. 0837 in interstate movement, did not contain the date 
and result of an official brucellosis test or an individual identification of the 
cow. 


2 Described as cull cows. 


3 


Respondent contends that rather than poe oe heifers, Mr. Sonnenberg purchased 
young cows which included the cow with backtag No. 0837. 
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8. The cow identified with backtag No. 0837 was not subjected to an 
official brucellosis test within 30 days prior to movement from Colorado to 
the Iowa premises of Respondent. 

9. On or about November 14, 1984, Max A. Mathewson consigned at least 
five cattle over two years of age, to the Sterling Livestock Commission. 

10. The cattle consigned by said Mr. Mathewson were identified by 
backtags numbered 2034, 2035, 2040, 2470, and 2427. 

11. On or about November 14, 1984, Brad Suhr, son and employee of 
Respondent, James Suhr, purchased from Sterling Livestock Commission 
several cattle, including five identified with backtags numbered 2034, 2035, 
2040, 2470, and 2427. 

12. On or about November > 15), 1984, the cattle identified by 
backtags numbered 2034, 2035, , 2470, and 2427, were moved from 
Sterling Livestock Commission, Sterling, Colorado, to the Respondent’s 
premises in Walnut, Iowa. 

13. Colorado Health Certificate No. 84-M-201190, which accompanied the 
five cattle in question interstate, did not contain the dates and results of 
official brucellosis tests or the individual identifications of the cattle. 

14. The Respondent is a licensed and bonded order buyer and livestock 
dealer. He is registered with the Packers and Stockyards Administration. He 
has dealt in approximately 40,000 to 50,000 head of cattle per year for over 30 

ears. He knows of, and the evidence reveals, no prior citation with respect to 

rucellosis or of any prior charge of violation of the Act. Respondent was 
under the impression that he could move the cattle from the sale barn to his 
feedlot in Iowa. He also believed that the market veterinarian (in this case 
Dr. Mark Cochran of Sterling Livestock Commission) had the responsibility 
for preparing the proper health certificates, 
and of not releasing an animal until the veterinarian is assured that such 
animal is in compliance with the Federal regulations and those of the stated 
destination. The Respondent relied upon the order buyer and the market 
veterinarian to accomplish the correct procedures. 

15. The regulations of Title 9, Code of Federal Regulations, Part 78, are 
an integral and significant part of the Federal and State cooperative efforts 
to control and eradicate brucellosis. 

16. The regulations require that blood be drawn (for brucellosis testing) 
by an accredited veterinarian and that health papers be properly prepared by 
that veterinarian in accordance with the law. Private individuals may neither 
draw blood nor prepare and sign the health papers but must rely on the 
accredited veterinarian to do so. 

17. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which may also affect humans. 

18. At the time of the interstate movements in question, the States of 
Colorado and Iowa were designated as Class A States as defined by section 
78.1(u) of Title 9, of the Code of Federal Regulations. 

19. In a out the Brucellosis Eradication Program, the Federal 
government, through regulations issued by the United States Department of 
Agriculture, regulates the interstate movement of cattle. (9 C.F.R. Part 78). 
A major component of the State-Federal brucellosis program is the testing 
of cattle prior to sale. The issuance of health certificates, that were not 
accurate and complete, significantly decreases the effectiveness of the 
brucellosis oe 

20. The Federal government has maintained a vigorous and costl oe 
directed to the control and eradication of this disease. Because of the large 
economic impact of the cattle industry on the nation, the success of the 
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Brucellosis Eradication Program is of national importance. In re: J.W. Guffy, 
45 Agric. Dec. 1742 (1986). 

21. On or about October 31, and November 14, 1984, Respondent James 
Suhr moved, or was responsible for the movement of, at least six cows over 
twenty-four months of age, from Sterling, Colorado, to Walnut, Iowa, in 
violation of section 78.9(6)(3)(ii) of Title 9 of the Code of Federal 


Regulations. 
STATEMENT OF THE LAW 
21 U.S.C. § 122 provides that: 


Any person, company, or corporation knowingly violating the 
provisions of this Act or the orders or regulations made in pursuance 
thereof shall be guilty of a misdemeanor, and on conviction shall be 
— by a fine of not less than one hundred dollars nor more than 
ive thousand dollars, or by imprisonment not more than one year, or 
by both such fine and imprisonment. Any person, company, or 
corporation violating such provisions may be assessed a civil penalty 
ta Secretary of Agriculture of not more than one thousand dollars. 

e Secretary may issue an order assessing such civil penalty only after 
notice and an opportunity for an agency hearing on the record. Such 
order shall be treated as a final order reviewable under chapter 158 of 
Title 28. The validity of such order may not be reviewed in an action 
to collect such civil penalty. 


9 C.F.R. § 78.1 Definitions provides in part that: 


As used in this part, the following terms shall have the meanings 
set forth in this section except as otherwise specified. 


ese ee & 


(n) Certificate. An official document issued by a Veterinary 
Services representative, State representative, or accredited veterinarian 
at the point of origin of a shipment of domestic animals which shows 
the official metal eartag, individual animal registered breed association 
registration tattoo, or individual animal registered breed association 
registration brand, or registration number or similar individual 
identification of each animal to be moved, the number of animals 
covered by the document, the purpose for which the animals are to be 
moved, the points of origin and destination, the consignor, and the 
consignee, and which states that the animal or animals identified on the 
certificate meets the requirements of 9 CFR Part 78 for interstate 
movement. 


ese eke * 


9 C.F.R. § 78.9 provides, in relevant part, that: 
§ 78.9 Cattle from herds not known to be affected with brucellosis. 





Cattle from herds not known to be affected with brucellosis must 
be moved interstate in compliance with § 71.18 of this subchapter, 
except where specifically exempt, and then only as follows: 


(b) Class A States. If such cattle originate in a Class A State and 
are non-vaccinates under 18 months of age, or are official calfhood 
vaccinates of the beef breeds under 24 months of age, or are official 
calfhood vaccinates of the dairy breeds under 20 months of age, unless 
they are parturient or a may be moved interstate without 
being tested for brucellosis. If such cattle originate in a Class A State 
and are non-vaccinates over 18 months of age, are official. calfhood 
vaccinates of the beef breeds over 24 months of age, are official 

ood vaccinates of the dairy breeds over 20 months of age, or if 
they are parturient or postparturient, they may only be moved interstate 
from such area under the conditions specified below: 


(1) Movement for immediate slaughter. . . . 

(2) Movement to quarantined feedlots. . . . 

9) Movement other than in accordance with paragraphs (b)(1) and 
(2) of this section. Such cattle may be moved interstate other than in 
accordance with paragraphs (b)(1) and (2) of this section only if: 


(i) Such cattle are subjected to an official test for brucellosis and 


found negative for brucellosis within 30 days prior to such interstate 
movement, and accompanied interstate by a certificate, and the 
certificate shows in addition to items required under § 78.1(n), the test 
dates and results of the official brucellosis tests; ... . 


9 C.F.R. § 78.20(b) classifies the following States as Class A: 


(b) Class A. Arizona, California, Colorado, Idaho, Illinois, Indiana, 
Iowa, Massachusetts, Minnesota, Montana, Nebraska, New Jersey, New 
Mexico, North Carolina, Ohio, Oregon, Pennsylvania, South Carolina, 
South Dakota, Virginia, Washington, West Virginia, Wisconsin, 
Wyoming, and Puerto Rico. 


CONCLUSIONS 

On or about October 31, and November 14, 1984, Respondent James Suhr 
moved, or was responsible for the movement of, at least six cows over twenty- 
four months of age, from Sterling, Colorado, to Walnut, Iowa, in violation of 
section 78.9(b)(3)(ii) of Title 9 of the Code of Federal Regulations. 

The record evidence shows that on or bout November 14, 1984, Max A. 
Mathewson consigned five cattle to Sterling Livestock Commission. These 
five cows, all broken mouth and about eight years of age, were identified by 
individual backtags numbered 2034, 2035, 2040, 2470, and 2427. Later that 
same day, those same five cows were purchased for the Respondent, along 
with twelve other cattle, by Brad Suhr, the Respondent’s son. 
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Dr. Mark Cochran, Sterling Livestock Commission’s market veterinarian, 
issued Colorado Health Certificate No. 84-M-201190 on November 14, 1984, 
consigning the seventcen cattle purchased by Brad Suhr to Respondent Jim 
Suhr at Wainut, Iowa. These seventeen cattle, including those identified with 
backtags numbered 2034, 2035, 2040, 2470 and 2427, were delivered to the 
Respondent’s farm at Walnut, Iowa. The Respondent was responsible for the 
movement of the five cows (material to this proceeding) from Colorado to his 
farm in Walnut, Iowa. 

The six cows which moved interstate from Colorado to Iowa on or about 
October 31 and November 14, 1984, were not brucellosis tested prior to the 
movements and were not accompanied by certificates containing prescribed 
information. 

Section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)) requires 
that cattle over 24 months of age moving interstate from a Class A State, e.g., 
Colorado, must be subjected to an official test for brucellosis and found 
negative for brucellosis within 30 days prior to the interstate movement and 
must be accompanied by a certificate which shows, in addition to items 
required under section 78.1, the test dates and results of the official brucellosis 
tests. Section 78.1 (9 C.F.R. § 78.1) requires that, inter alia, the certificate 
show some kind of individual identification for each animal to be moved. The 
testimony and exhibits forming the record of the hearing in this matter 
conclusively shows that the requirements of the governing regulation, i.e., (9 
C.F.R. § 78.9(b)(3)(ii)), were not complied with in moving the cattle interstate 
from Sterling Livestock Commission, Sterling, Colorado, to the Respondent’s 
farm at Walnut, Iowa. 

Colorado Official Health Certificate No. 84-M-201180, admitted into 
evidence, accompanied the seven cattle purchased by Wendell Sonnenberg on 
October 31, 1984, in their interstate movement from Sterling, Colorado, to 
Walnut, Iowa. Rather than the individual identification of any of the seven 
cattle, the document merely states "7 cows adult Fe mix." The same is true 
for Colorado Official Health Certificate No. 84-M-201190 which accompanied 
the seventeen cattle, purchased by Brad Suhr on November 14, 1984, in their 
interstate movement from Sterling, Colorado, to Walnut, Iowa. In this 
instance, rather than the individual identification of any of the seventeen 
cattle, the document merely states "17 adult cows." Furthermore, neither of 
the two certificates showed the dates or results of the required official 
brucellosis tests. 

Evidence presented at the hearing discloses that the six cows in question 
were not subjected to brucellosis tests within 30 days prior to the interstate 
movements. Evidence was presented showing that Dr. Mark Cochran, market 
veterinarian at Sterling Livestock Commission, did not brucellosis test any of 
the animals that he identified as cows on the two health certificates. 

The Respondent contends that he did not knowingly violate the law. He 
further states that since he was relying on the order buyer, whom he had 
requested to buy big heifers to go to the feedlot, he did not know that post- 
parturient animals had been purchased and believed that the animals could 
be moved without blood testing. Upon arrival at his farm and after visual 
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inspection, Respondent determined that the animals were not suitable for 
feedlot purposes and immediately removed the animals to the Dunlap 
Livestock Auction to be sold for slaughter. 

Further, with respect to the animals purchased by Brad Suhr on 
November 14, 1984, Respondent ordered the blood testing of those animals 
from Iowa, through his son, who had left Sterling, Colorado, to continue 
purchasing cattle. The Act requires that the blood samples be drawn by an 
accredited veterinarian and tested by him and that the official health 
certificate be prepared by him. 

Respondent argues that it is the responsibility of the accredited 
veterinarian to test those cattle which he is directed to test, to fill out the 
health papers in accordance with the law and not to permit movement of 
cattle without proper health papers. In this case, probably because of a 
misunderstanding, or a mix-up in communication, the accredited veterinarian 
did not draw blood from the cattle as ordered, did not fill in the health paper 
properly with individual identification of the animals and permitted the 
movement of the cattle. 

Respondent contends that since the livestock industry is one of commerce, 
each responsible party has a specific function to perform. In this instance, 
according to Respondent, he properly ordered the blood testing to be 
performed and the proper health certificate to be issued. He could not be 
present to insure that the accredited veterinarian properly performed his 
functions and Respondent maintains that he cannot be expected to supervise 
the conduct of the accredited veterinarian. 

The attempt by Respondent to place the responsibility on the market 
veterinarian to ensure that the cattle purchased for him were brucellosis tested 
prior to being moved interstate has been considered carefully. However, 
testimony and exhibits actually disclose the market veterinarian, Dr. Mark 
Cochran, was led, by Respondent’s agents, to believe that the destination, 
Respondent’s farm, was designated a quarantined feedlot. Section 
78.9(b)(2)(ii) of Title 9 of the Code of Federal Regulations provides for the 
interstate movement of cattle from a Class A State, e.g., Colorado, without the 
need for a brucellosis test if the cattle are moved directly to a quarantined 
feedlot. The Respondent’s farm was not designated as a quarantined feedlot 
in the Fall of 1984. In his affidavit the Respondent states that he now knows 
that he cannot use his Iowa Feedlot Number for the movement of out-of- 
state cattle. 

A civil penalty of Two Thousand Dollars against Respondent, James Suhr, 
is an appropriate sanction. 

The Department is seeking a civil penalty of Two Thousand Dollars 
against Respondent, James Suhr. Title 21 of the United Stats Code, section 
122, provides for assessment of civil penalties for the violation of regulations 
published pursuant to authority granted to the Secretary of Agriculture in 
sections 111 and 120 of Tile 21 of the United States Code. 

Brucellosis is a bacterial disease which primarily causes breeding problems, 
such as abortions, in affected cattle. Brucellosis testing of certain cattle, 
especially those moving from one State to another, is a cornerstone of the 
Department’s efforts to detect and eliminate disease. 

The requirements in Part 78 of Title 9 of the Code of Federal Regulations 
must be followed by all segments of the cattle industry if Federal and State 
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governments are to achieve successful eradication of brucellosis. Actions such 
as Respondent’s in moving cattle without the required brucellosis tests and in 
not having health certificates containing the required information 
accompanying interstate shipments, undermine the efforts of the Department 
to detect the existence of the disease, and to trace back to the herd of origin, 
cattle which are found to be affected with or exposed to brucellosis. Such 
action, or lack of action, impedes the efforts of the Department to eliminate 
or prevent the further spread of disease in the United States. It is through 
noncompliance such as Respondent's, intentional or not, that livestock diseases 
such as brucellosis may be spread and cause economic losses to the nation and 
the individual livestock owners. 

The two major objectives of (21 U.S.C. § 122), in assessing civil penalties 
for violations of these regulations, are compliance and deterrence. In an 
administrative proceeding, deterrence of others, not punishment of a particular 
respondent, is a primary goal. In re: Indian Slaughtering Co., 35 Agric. Dec. 
1822, 1831 (1976). Compliance with regulations contained in Part 78 of Title 
9 of the Code of Federal Regulations is in the best interests of all those in the 
livestock industry. It would only take one act of noncompliance, where a 
diseased cow is transported interstate and mingles with numbers of unaffected 
cattle at auctions and quarantined feedlots, for 
a far-reaching disease problem to develop. In summary, the sanctions should 
be adequate to deter the Respondent and others from future violations, thus 
assuring future compliance. 

The evidence established at the hearing in this matter indicates that the 
requested sanciion is appropriate to accomplish the goals of compliance and 
deterrence of the Respondent and others similarly situated. The Department 
requests that a civil penalty of $2,000.00 ($500.00 for each of four counts) be 
assessed against Respondent, James Suhr. While this is Mr. Suhr’s first 
known violation of the regulations, testimony disclosed that he has been in 
the livestock business for at least thirty years and that he was aware of the 
requirements of the regulations. In addition, testimony and exhibits entered 
into evidence show that the market veterinarian believed that the cattle were 
moving interstate from Colorado to a quarantined feedlot, Mr. Suhr’s farm, 
and therefore would not need the brucellosis test. Whether or not this belief 
was the result of poor communication, or other error, does not alter the 
result. In fact, Mr. Suhr’s farm had not been designated as a quarantined 
feedlot. 

The responsibility for ensuring that the movement of the cattle was in 
compliance with the applicable regulations rested with Respondent. The 
regulations are addressed to those persons moving cattle interstate (9 C.F.R. 
§ 78.5). Respondent herein, through persons operating at his instructions, 
caused the movement of the cattle in question. In re: Edward Whaley and 
Wink Groover, 35 Agric. Dec. 1519, 1525 (1976). 

While Respondent may not have knowingly violated the regulations, that 
lack of knowledge does not detract from the finding that the cattle in question 
were moved in violation of regulatory proscriptions. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
Respondent’s appeal raises issues considered, and correctly decided, by 
the ALJ. The civil penalty assessed here is modest considering the importance 
of the Brucellosis Eradication Program. As stated in In re Grady, 45 Agric. 
Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, — po has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), as 
follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans. 4/ (Tr. 32, 95-96, 1056-59, 1160-64, 
1177-80). The incubation period of the disease varies from about 10 
io a year, but does not generally exceed several months (Tr. 95, 
1180). 


Brucellosis is "a disease of man of sudden or insidious onset and long duration 
characterized by great weakness, extreme exhaustion on slight effort, night sweats, 
chilliness, remittent fever, and generalized aches and pains and acquired through direct 
contact with infected animals or animal products or from the consumption of milk, 
dairy products, or meat from infected animals" (Webster’s Third New International 
Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 


and or program directed to the control and eradication of this 


disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 

lanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle ey on the 
nation, the success of the Brucellosis Eradication Program is of national 
importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


For the foregoing reasons, the following order should be issued in this 
proceeding. 





MARVIN WAYNE JONES 


Order 
Respondent, James Suhr, is assessed a civil penalty of $2,000. The 
respondent shall send a certified check or money order for $2,000 payable to 
the "Treasurer of the United States," to United States Department of 
Agriculture, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 55403, within 
30 days after service of this order. 


In re: MARVIN WAYNE JONES. 
A.Q. Docket No. 298. 
Decision and Order filed November 30, 1987. 


Interstate movement of brucellosis reactor cow without permit - failure to file answer. 


Robert Broussard, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Under the Act of February 2, 
1903, amended (Act) (21 U.S.C. § § 111 and 120), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 78.7 (b) regulations promulgated thereunder (9 CFR § 78.7 
(b)). Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk, by certified 
mail, upon respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
application to this proceeding, respondent was informed in the complaint and 
the letter of service that an answer should be filed within twenty (20) days 
after service of the complaint, and that failure to file an answer would 
constitute an admission of the allegations in the complaint, under 7 CFR § 
1.136(c). The respondent was also informed that failure to file an answer 
would constitute a waiver of hearing, as provided in section 1.139 of the Rules 
of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period allowed. 
Respondent’s failure to file an answer within the time provided constitutes an 
admission of the allegations in the complaint, under section 1.136(c) of the 
Rules of Practice (7 CFR § 1.136(c)). Respondent’s failure to file an answer 
also constitutes a waiver of hearing under section 1.139 of the Rules of 
Practice (7 CFR § 1.138). Since respondent is deemed to have admitted the 
material allegations of fact in the complaint, they are adopted and set forth as 
Findings of Fact. 





Findings of Fact 

1, Marvin Wayne Jones, respondent, is an individual whose address is Box 
815, Sulphur Springs, Texas 75482. 

2. On or about June 13, 1985, the respondent moved interstate from 
Sulphur Springs, Texas, to Joplin, Missouri, one cow, which was a brucellosis 
reactor, in violation of 78.7(b) of the regulations (9 CFR § 78.7(b)) because 
the cow was not accompanied by a permit for such interstate movement, as 
required. 


Conclusion 
The respondent has failed to file any answer to any of the allegations in 
the complaint. The consequences of such a failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By his silence respondent has admitted all of the material allegations of fact 
in the complaint and has waived a hearing. 
By reason of the Findings Of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following 
order is therefore issued. 


Order 

Respondent, Marvin Wayne Jones, is hereby assessed a civil penalty of 
five hundred dollars ($500), which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and which shall be 
forwarded to USDA, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, Minnesota 
55403, within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 


hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.145). 

[This decision and order became final on March 2, 1988.-Editor] 





MARSHALL THREADGILL 


In re: MARSHALL THREADGILL. 
A.Q. Docket No. 302. 
Order filed March 2, 1988. 


Robert Broussard, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 

By motion filed February 26, 1988, Complaint counsel moved for the 
dismissal, without prejudice, of the complaint in this matter. During a 
telephone conversation between the Administrative Law Judge, complaint 
counsel and Mr. Threadgill on February 26, 1988, Mr. Threadgill was advised 
of the prospective filing of counsel’s motion. Mr. Threadgill was also advised 
that the essential allegations of the complaint, may at a future time, be 
included in a subsequently issued complaint. Mr. Threadgill did not object to 
the dismissal, without prejudice, of this present complaint. 

Accordingly, the complaint in A.Q. Docket No. 302 is dismissed without 
prejudice. 


In re: DAVID WHITE d/b/a WHITE LIVESTOCK AUCTION AND GALEN 
F. "FREEMAN" CALDWELL. 

A.Q. Docket No. 204. 

Motion to Dismiss filed March 16, 1988. 


Joseph Pembroke, for Complainant. 
Respondent, Pro se. 
Motion to Dismiss issued by Edward McGrail, Administrative Law Judge. 


ORDER GRANTING MOTION TO DISMISS 
For good cause shown in complainant’s Motion to Dismiss, filed March 16, 
1988. 
IT IS ORDERED, that the complaint issued on August 20, 1985, be, and 
hereby is, dismissed as to the remaining party, David White d/b/a White 
Livestock Auction. 





ANIMAL WELFARE ACT 


In re: ELSIE MOUTRAY. 
AWA Docket No. 388. 
Supplemental Order filed March 4, 1988. 


Shari Mauney, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Edward McGrail, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On October 14, 1986, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent’s license (435X) for sixty (60) days and 
thereafter until respondent complied with the Act and the regulations and 
standards issued thereunder. This suspension began on October 14, 1986. 

On November 18, 1987, the respondent demonstrated to APHIS that she 
in full compliance with the Act and the regulations and standards issued 
thereunder. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued October 14, 1986, is terminated effective November 18, 1987. The 
order shall remain in effect in all other respects. 


In re: HANK POST, d/b/a STAGECOACH PRODUCTIONS, INC., 
STAGECOACH PRODUCTIONS, INC., KIRBY VAN BURCH, AND 
ROBERT HANSBERRY, JR. 

AWA Docket No. 295. 

Decision and Order filed March 15, 1988. 


Exhibitors - responsiblity of licensee for act of person acting for it or in its employ - improper 
handling of animals. 


The Judicial Officer affirmed Judge Palmer’s order suspending Hank Post’s and Kirby Van 
Burch’s licenses as exhibitors for 30 days, directing respondents (other than Robert Hansberry, 
Jr.) to cease and desist from handling animals for exhibit in any way that is not in compliance 
with the Animal Welfare Act, regulations and standards thereunder, and assessing a civil penalty 
of $1,000 against Kirby Van Burch. However, the ALJ’s separate $1,000 civil penalties assessed 
against Hank Post and his corporation, Stagecoach Productions, Inc., were changed to a single 
civil penalty of $1,000 assessed jointly and severally against Hank Post and Stagecoach 
Productions, Inc. Robert Hansberry, Jr., accidentally killed a leopard by using excessive force 
while attempting to load it into a box in connection with Mr. Van Burch’s performance at a Las 
Vegas, Nevada, show. Post’s company, Stagecoach Productions, Inc., owned and housed the 
leopard, and Post participated in its training for Van Burch’s stage show. Post hired Hansberry 
to handle the leopard. Both Post and Van Burch were exhibitors of the leopard. The statute 
provides that the act of any person “acting for or employed by" an exhibitor shall be deemed 
the act of the exhibitor as well as that of the employee. Accordingly, both Post and Van Burch 
are responsible for Hansberry’s actions. The record abundantly supports the ALJ’s findings and 
conclusions. The ALJ properly pierced the corporate veil and made the order applicable to 
Post and Stagecoach Productions, Inc. However, there is no regulatory need to impose separate 
civil penalties of $1,000 against Post and his corporation, in view of the 30-day suspension 
order. 





HANK POST, d/b/a STAGECOACH PRODUCTIONS, INC. et al 


Donald Tracy, for Complainant. 

Joan Buckley, Las Vegas, Nevada, for Respondent. 

Timothy Post, Reno, Nevada, for Respondents. 

Initial Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 
Decision and Order issued Donald A. Campbell, by Judicial Officer. 


DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On March 11, 1987, (now Chief) 
Administrative Law Judge Victor W. Palmer (ALJ) issued an initial Decision 
and Order suspending Hank Post’s and Kirby Van Burch’s licenses as 
exhibitors for 30 days, directing respondents (other than Robert Hansberry, 
Jr.) to cease and desist from handling animals for exhibit in any way that is 
not in compliance with the Act, regulations and standards thereunder, and 
assessing a civil penalty of $1,000 against each of the respondents, except 
Robert Hansberry, Jr. 

On April 21, 1987, respondents (other than Robert Hansberry, Jr.) 
appealed to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. § § 556 
and 557 (7 C.F.R. § 2.35).' The case was referred to the Judicial Officer for 
decision on July 7, 1987. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondents, but is denied inasmuch as the 
issues are not difficult, the case has been thoroughly briefed, and oral 


argument would seem to serve no useful purpose. 

Bases upon a careful consideration of the record, the initial Decision and 
Order is adopted as the final Decision and Order in this case, except that 
Hank Post and Stagecoach Productions, Inc., are jointly and severally assessed 
a single civil penalty of $1,000, and the effective date of the order is changed 
in view of the appeal. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 
This is an administrative proceeding pursuant to an amended complaint 
filed on January 17, 1986, by the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The amended complaint charges 
respondents with violating the Animal Welfare Act (7 U.S.C. § § 2131-56) and 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. “pp. at 1068 (1982). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trail litigation; 10 years’ appellate litigation relating to appeals 
from the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 


Stockyards Act regulatory program). 
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the regulations and standards thereunder (9 CFR §§ 1.1-3.142), in that on 
November 14, 1983, a leopard was killed through the use of excessive force 
while being exhibited by and on behalf of respondents, in a stage show at the 
Grand Hotel, Las Vegas, Nevada. 

In answers filed by Hank Post, Stagecoach Productions, Inc. and Kirby 
Van Burch, each denied violating the Act and the regulatory standards. 

On September 4, 1986, I conducted an oral hearing in Las Vegas, Nevada. 
Complainant was represented by Donald A. Tracy; Hank Post and Stagecoach 
Productions, Inc., were represented by Tim Post; and Joan Buckley 
represented respondent Kirby Van Burch. Robert Hansberry appeared on 
his own behalf. Respondents Post, Stagecoach Productions, Inc., and Van 
Burch have been charged as "exhibitors" of the leopard, an allegation which 
each denies. 

Respondent Hansberry who handled the leopard when it was killed had 
the status of an employee only, and did not himself hold an exhibitor’s license. 
A legal question arose as to whether he was properly chargeable under the 
Act. Complainant has decided not to test that issue in this case and does not 
presently seek any sanction against him. Accordingly, the complaint against 
Robert Hansberry, Jr., is hereby dismissed with prejudice. 

The other respondents and the complainant have filed proposed findings, 
conclusions and supporting briefs. Upon consideration of the evidence of 
record and all arguments and proposed findings and conclusions, for the 
reasons hereinafter stated, it has been concluded that respondents Hank Post, 
Stagecoach Productions, Inc., and respondent Kirby Van Burch were each 
exhibitors who violated the Animal Welfare Act by the events of November 
14, 1983. An order is being entered directing them to cease and desist from 
handling animals in any way that is not in compliance with the Act and 


regulatory standards; assessing a penalty of $1,000 against each of them; and 
suspending the licenses of Hank Post and Kirby Van Burch for thirty (30) 
days. 


Findings 

1. Hank Post is an individual whose address is 2695 Lindell, Las Vegas, 
Nevada 89102 and who is licensed as an exhibitor under the Animal Welfare 
Act. 

2. Hank Post is the President of Stagecoach Productions, Inc., a 
corporation located at 2695 Lindell, Las Vegas, Nevada 89102. 

3. Kirby Van Burch is an individual whose address is 3044 Phoenix Lane, 
Las Vegas, Nevada and who is licensed as an exhibitor under the Act. 

4. Robert Hansberry is an individual whose address is 7658 Saladin 
Avenue, Twenty-nine Palms, California. 

x Hank Post signed a contract on behalf of Stagecoach Productions, Inc. 
with the MGM Grand on October 18, 1983, for the staging of a revue. 

6. This revue included the exhibition on stage of a leopard named 
"Jubilee." 

7. Stagecoach Productions, Inc., employed Robert Hansberry to handle 
"Jubilee" which included loading it into a box which was to be brought on 
stage. 

8. Mr. Hansberry loaded "Jubilee" into the box for Mr. Van Burch’s 
performance. 





HANK POST, d/b/a STAGECOACH PRODUCTIONS, INC. et al 


9. Stagecoach Productions, Inc., purchased "Jubilee" for Mr. Van Burch’s 
act. 
10. "Jubilee" was housed at a facility owned by Hank Post. 

11. "Jubilee" was transported to the show in Mr. Van Burch’s van. 

12. On the opening night of the show, on November 14, 1983, at the 
MGM Grand, Mr. Hansberry pulled "Jubilee" into the box by its leash with 
great force which "Jubilee" resisted, whereupon Mr. Hansberry pulled even 
harder. 

13. Both Mr. Post and Mr. Van Burch were aware of Mr. Hansberry’s 
rough handling methods and never sought to correct them. 

14. Dr. Scott Bradley, veterinarian, performed a necropsy on "Jubilee" on 
November 14, 1983. 

15. The excessive force used on "Jubilee" via its leash and collar, separated 
its larynx from its oropharynx, killing it. This finding is consistent with the 
necropsy report and the testimony of Dr. Bradley. 


Pertinent Statutory Provisions 
LUS.C. § 2131. Congressional statement of policy. 


"The Congress finds that...regulation of animals and activities as provided 
in this chapter is necessary...to effectively regulate such commerce, in order- 


1) to insure that animals intended for use in research facilities or for 
exhibition purposes or for use as pets are provided humane care and 
treatment;..." 


LUS.C. § 2132. Definitions when used in this chapter. 


"..The term "exhibitor" means any person (public or private) exhibiting 
any animals, which were purchased in commerce or the intended distribution 
of which affects commerce, or will affect commerce, to the public for 
compensation, as determined by the Secretary, and such tetm includes 

circuses, and zoos exhibiting such animals whether operated for 

profit or not; but such term excludes retail pet stores, organizations sponsoring 

and all persons participating in State and county fairs, livestock shows, rodeos, 

purebred dog and cat shows, and any other fairs or exhibitions intended to 

oe agricultural arts and sciences, as may be determined by the 
etary.” 


LUS.C. § 2139. Principal-agent relationship established. 


"When construing or enforcing the provisions of this chapter, the act, 
omission, or failure of any person acting for or employed by a resear 
facility, a dealer, or an exhibitor or a person licensed as a dealer or an 
exhibitor pursuant to the second sentence of section 2133 of this title, or an 
operator of an auction sale subject to section 2142 of this title, or an 
intermediate handler, or a carrier, within the scope of his employment or 
office, shall be deemed the act, omission, or failure of such research facility, 
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dealer, exhibitor, licensee, operator of an auction sale, intermediate handler, 
or carrier, as well as of such person. 


ZUS.C. § 2143. Humane standards for animals transported in commerce. 


"The Secretary shall promulgate standards to govern the humane handling, 
care, treatment, and transportation of animals by dealers, research facilities, 
and exhibitors..." 


LUS.C, § 2149. Violations by licensees. 


"If the Secretary has reason to believe that any person licensed as a dealer, 
exhibitor, or operator of an auction sale subject to section 2142 of this title, 
has violated or is violating any provision of this chapter, or any of the rules or 
regulations or standards promulgated by the Secretary hereunder, he may 
suspend such person’s license temporarily, but not to exceed 21 days, and after 
notice and opportunity for hearing, may suspend for such additional a as 
he may spect or revoke such license, if such violation is determined to have 
occurred. 

Any dealer, exhibitor, research facility, intermediate handler, carrier, or 
operator of an auction sale subject to section 2142 of this title, that violates 
any provision of this chapter, or any rule, regulation, or standard mm 
by the Secretary thereunder, — assessed a civil penalty by the Secretary 
of not more than $1,000 for each such violation, and the Secretary may also 
make an order that such person shall cease and desist from continuing such 
violation. Each violation and each day during which a violation continues shall 
be a separate offense. No penalty shall be assessed or cease and desist order 
issued unless such person 1s given notice and opportunity for a hearing with 
respect to the alleged violation, and the order of the Secretary assessi 


a 
penalty and making a cease and desist order shall be final and clei 
unless the affected person files an appeal from the Secretary’s order with the 
appropriate United States Court o Ap als. The Secretary shall give due 

t 


consideration to the appropriateness of the penalty, with respect to the size of 
the business of the person involved, the gravity of the violation, the person’s 
good faith, and the history of previous violations...” 


Pertinent Regul 


2 CFR, 3,135(a) 


“Handling of animals shall be done as expeditiously and carefully in a way 
SO as not to cause unnecessary discomfort, behavioral stress, or physical harm 
to the animal. Care should be exercised also to avoid harm to the handler. 


Conclusions 

1. On November 14, 1983, the leopard, "Jubilee," was handled in a careless 
way causing it behavioral stress, physical harm and death in violation of the 
controlling standard (9 C.F.R. 3.135(a)) and the Animal Welfare Act. 

2. Respondents Hank Post, Stagecoach Productions, Inc., and Kirby Van 
Burch were each “exhibitors,” within the meaning of 7 U.S.C. § 2132, of the 
ym "Jubilee," on November 14, 1983, when it was harmed and killed in 
violation of the controlling standard by their agent/employee, and as such, 
each of them violated the Act. 

3. Upon considering the severity of the violation, the size of the business, 
the good faith of each respondent, as well as the fact that none have a history 
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of previous violations, the appropriate penalty to be imposed against each of 
them is $1,000,” the statutory maximum, in addition to the entry of a cease 
and desist order and the 30-day suspension of each exhibitor’s license. 


Discussion 

Both Hank Post and Kirby Van Burch contend that the other fellow, not 
he, was the exhibitor. I have concluded, however, that each, together with 
Stagecoach Productions, Inc., acted as an exhibitor within the meaning of the 
Act. Post’s company, Stagecoach Productions, Inc., owned and housed the 
animal and contracted with the MGM Grand for the show. Van Burch 
created the act, designed its props and was the leopard’s handler while it was 
on stage. Hank Post actively participated in the training of the leopard for 
the stage show. Whether or not the shared duties in producing and stagi 
the act was legally sufficient to constitute a joint venture, is not the criti 
issue. The controlling consideration is that each exercised control and 
authority over the leopard and the way it was treated and handled when 
exhibited, and any one of them could have prevented its mishandling and 
death. All three are therefore responsible under the Act. 

Van Burch was not Post’s employee as he contends. It was his act and the 
leopard was mishandled and killed while being prepared to be exhibited by 
him on stage. Though Hansberry was not Van Barch’s employee, he was a 
subordinate who accepted Van Burch’s orders in readying the leopard for the 
stage show. Van Burch knew the methods Hansberry would use; knew them 
to be improper and harmful to the leopard; but did not assert his authority to 
stop the abusive treatment. 

Stagecoach Productions owned the leopard and employed Hansberry. 

The initial training took place on a facility owned by Hank Post and Post 
knew the methods ey eee to force the leopard into the box; but, 
he also failed to exercise his authority over this subordinate to stop the 
abusive treatment. As was stated in Jn re Gentle Jungle, Inc., 45 Agric. Dec. 
135, 144 (1986): 


[A] licensee is held directly responsible “for any act or omission by any 
person acting for it or in its employ" (7 U.S.C. § 2139). In short, the 
Act precludes a licensee from delegating away its responsibility to 
provide each of its animals humane treatment... 


Though Stagecoach Productions, Inc., was Hansberry’s employer, and was 
the contracting exhibitor, it is nonetheless clear that the corporation was 
merely Hank Post’s alter ego. Post should, for that reason, be made personally 
subject to any order issued against the corporation. See Sebastopal Meat Co. 
v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 1971) and Bruhn’s 
Freezer Meats v. USDA, 435 F.2d 1332, 1342-43 (8th Cir. 1971). 

Although this is a case involving a first offense and Van Burch is a one- 
man business entity earning a comparatively modest income, the gravity of the 
offense consisting of physical abuse of an animal resulting in its death, 


2 : eas : 
Respondents Hank Post and Sta ch Productions, Inc., should be jointly and several 
assessed a single civil penalty of $1000. eed ” 
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warrants the imposition of the maximum civil penalty of $1,000 against each 
respondent, in addition to the entry of a cease and desist order and the 
suspension of each exhibitor’s license for thirty days. Accordingly, the 
following order is hereby issued. 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondent Van Burch contends on appeal that the ALJ’s findings and 
conclusions are not adequately supported by the record, but the record 
abundantly supports the ALJ’s findings and conclusions. In fact, the proof 
here surpasses the preponderance of the evidence, which is all that is 
required.” Respondent’s arguments on appeal, in this respect, merely reargue 
matters that were fully considered and correctly decided by the ALJ. 

Respondents Hank Post and Stagecoach Productions, Inc., argue on appeal 
that under Nevada state law, which they contend is applicable, the ALJ 
erroneously decided that Hank Post is the alter ego of Stagecoach 
Productions, Inc. However, Stagecoach Productions, Inc., is a family 
corporation, owned by respondent Hank Post and two sons, and Hank Post 
is its president. Accordingly, the ALJ properly pierced the corporate veil. 
See In re Casca, 34 Agric. Dec. 1917, 1930-33 (1975), and numerous cases 
cited therein; and Campbell, The Packers and Stockyards Act Regulatory 
Program, in 1 Davidson, Agricultural Law § 3.28 nn. 169-171 (1981 and 1987 
Cum. Supp.). 

Although Hank Post and Stagecoach Productions, Inc., could each be 
assessed civil penalties of $1,000, I do not see any regulatory need to impose 
separate civil penalties of $1,000 on Hank Post and his corporation. 
Combined with the 30-day suspension order issued against Hank Post, the 
assessment of a single $1,000 civil penalty jointly and severally against Hank 
Post and his corporation should serve as an adequate deterrent to future 


violations by respondents and other potential violators. 
For the foregoing reasons, the following order should be issued. 


Order 

1. Respondents Hank Post, Stagecoach Productions, Inc., and Kirby Van 
Burch, their agents, employees, successors and assigns, acting directly or 
indirectly, or through any corporation, trust or other device whatsoever, shall 
cease and desist from handling animals for exhibit in any way that is not in 
compliance with the Act and the regulations and standards thereunder. 

2. Respondents Hank Post and Stagecoach Productions, Inc., are jointly 
and severally assessed a civil penalty of $1,000, and respondent Kirby Van 
Burch is assessed a civil penalty of $1,000, which shall be paid not later than 
the 30th day after service of this order, by certified check or money order, 
made payable to the United States Treasury and sent to Donald A. Tracy, 
United States Department of Agriculture, Office of the General Counsel, 
Room 2014 South Building, Washington, D.C. 20250-1400. 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); 

Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 a. Dec. 1934, 1941 n.5 
= aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 ic. Dec. 
380} 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d (3d Cir. 
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3. Respondent Hank Post’s license as an exhibitor is hereby suspended 
for 30 days. 

4. Respondent Kirby Van Burch’s license as an exhibitor is hereby 
suspended for 30 days. 

5. The cease and desist provisions of this order shall become effective, as 
to each respondent, on the day after service of this order on said respondent, 
and the suspension provisions of this order shall become effective as to each 
suspended respondent on the 30th day after service of this order on said 
respondent. 


In re: DAVID SABO, d/b/a SABO CHIMPS. 
AWA Docket No. 370. 
Decision and Order filed March 15, 1988. 


Exhibitor - failure to allow inspectors access to facilities - Inadequate garbage cans, sanitation 
procedures, lights - Improper storage of chemicals and food - Improper maintanance of interior 
surfaces. 


The Judicial Officer affirmed Judge Weber’s order suspending respondent’s license as an 
exhibitor for 30 days, and thereafter until he demonstrates that he is in compliance with the 
Animal Welfare Act, regulations and standards, assessing a civil penalty of $4,000 against 
respondent, and directing respondent to cease and desist from failing to (1) allow USDA 
inspectors access to his facilities; (2) provide garbage cans with adequate lids; (3) provide ample 
light for inspection and cleaning; (4) maintain interior surfaces without cracks, holes and 
crevices; (5S) provide adequate sanitation and cleaning procedures; and (6) remove trash and 
debris from the premises, and properly store chemicals and food. The ALJ’s findings and 
conclusions are abundantly supported by the record. Photographs taken after the last date 
charged in the complaint were properly received in evidence because complainant’s veterinary 
medical officer testified that the photographs substantially depict what he saw on the dates of 
the inspections alleged in the compiaint. Respondent’s violations were willful, irrespective of 
evil motive or reliance on erroneous advice. The sanction is consistent with the Department's 
sanction policy. The 12 housekeeping violations reach a medium significance, considered 
together, since they were carried on for a long period of time. The refusal to permit an 
inspection was a very serious violation. 


Howard Haas, for Complainant. 

Robert Trotta, Millerton, New York, for Respondent. 

Initial Decision and Order issued by William J. Weber, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On June 22, 1987, Administrative Law 
Judge William J. Weber (ALJ) issued an initial Decision and Order 
suspending respondent’s license as an exhibitor for 30 days, and thereafter 
until he demonstrates that he is in compliance with the Act, regulations and 
standards, assessing a civil penalty of $4,000 against respondent, and directing 
respondent to cease and desist from failing to (1) allow USDA inspectors 
access to his facilities; (2) provide garbage cans with adequate lids; (3) provide 
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ample light for inspection and cleaning; (4) maintain interior surfaces without 
cracks, holes and crevices; (5) provide adequate sanitation and cleaning 
procedures; and (6) remove trash and debris from the premises, and properly 
store chemicals and food. 

On August 26, 1987, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. § § 556 and 557 (7 C.F.R. § 2.35).' The case was 
referred to the Judicial Officer for decision on October 5, 1987. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
are not difficult, the case has been thoroughly briefed, and oral argument 
would seem to serve no useful purpose. 

Based upon a careful consideration of the record, the initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
changes, consisting primarily of omissions. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
I. Preliminary Matters. 

This is a disciplinary proceeding under the Animal Welfare Act, 7 U.S.C. 
§ § 2131-2156 (1982) (Act), instituted by a complaint filed January 24, 1986, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. 

The complaint alleges that the respondent willfully violated housekeeping 
and sanitation provisions of the regulations and standards. 9C.F.R. 
§ § 11-3.142. 

Respondent filed an answer March 10, 1986 denying all alleged violations 
and asserting three affirmative defenses. 

A hearing was held in Albany, New York, on December 3 and 4, 1986. 
The last brief was filed May 4, 1987. 


II. Findings of Fact. 

A. David Sabo is an individual doing business as Sabo Chimps at Route 
44, Amenia, New York 12506. Complaint, paragraph I(a); Ans. (failed to 
deny); Ex. 2, 4. 

B. The respondent, at all times material herein, operated as a dealer as 
defined in the Act and held a Class C license (No. 21 PG) issued under the 
Act. Complaint, paragraphs I(b) and (c); Ans. (failed to deny ); Ex. 2, 4. 


'The position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. § § 450c-450g), and Reorganization Plan No. 2 of 1953, 
18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The 
Department’s present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to 
appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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C. At the time of respondent’s application for a license, he received a copy 
of the regulations and standards promulgated under the Act and agreed in 
writing to comply with them. Complaint, paragraph I(d); Ans. (failed to 
deny). é 

D. The Animal and Plant Health Inspection Service ("APHIS") inspected 
respondent’s facilities on February 1, 1985, and October 2, 1985, and discovered 
the following violations of section 2.100(a) of the regulations, 9 C.F.R. § 
2.100(a), and the standards issued under the Act: 

1. Respondent failed to provide garbage cans with adequate lids (Ex. 
2, 4; Tr. 24, 38, 69), (9 CFR. 3.75(d)); 

2. Respondent failed to provide ample light for cleaning and inspection 
(Ex. 2, 4; Tr. 25, 38, 85-86), (9 C.F.R. 3.76(c)); 

3. Respondent failed to maintain interior surfaces without cracks, 
holes, and crevices so that the surfaces would be substantially impervious to 
moisture (Ex. 2, 4; Tr. 25; 38), (9 C.F.R. 3.76(d)); 

4. Respondent failed to provide adequate sanitation and cleani 
procedures (Ex. 2, 4; Tr. 25-26, 38, 89-90), (9 C.F.R. 3.81(a) and (b)); and 

5. Respondent failed to maintain facilities free of accumulations of 
trash and to adequately store chemicals and food (Ex. 2, 4, 9-13; Tr. 25-27, 
38, 92, 104-05, 110), (9 C.F.R. 3.81(c)). 

E. Respondent refused to permit APHIS officials to inspect his facilities 
on April 2, 1985 (Ex. 3; Tr. 33-35, 135-36), (9 C.F.R. 2.126 and 7 U.S.C. 2146). 


III. Discussion, 

The record contains persuasive and credible evidence showing that on the 
subject inspections on February | and October 2, 1985, the premises were 
inadequately lighted to such an extent that it impaired proper cleaning and 
inspection. Interior walls were not impervious to moisture. Sanitation and 
cleaning of the premises was inadequate. The premises were littered with 
trash. Food and chemicals were not properly stored, garbage cans did not 
have tight fitting tops as required. 

There were "incessant flies", vermin, insects and spiders present. 

Dried fecal material was stuck to ceilings and walls (reportedly the 
chimpanzees threw it around). 

The area where the animals were contained was also used for storage. 
The testimony describes a generally unsanitary and unhealthy condition. 
Cleaning was not being promptly and fully done. 

About six weeks before the first subject inspection here, a kerosene heating 
stove used for auxiliary heating of the animal area, blew up, fatally injuring 
several chimpanzees and causing burn injuries to some of the survivors. The 
premises were in poor condition due to this fire, the odor of charred wood 
remained strong and the floor was still badly damaged. However, the 
inspectors on the February |, 1985 inspection did not write any violations 
related to the fire damage. 

On April 2, 1985, another inspection was attempted, but respondent refused 
to permit the inspection, unless the inspectors obtained clearance and 
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approval of his attorney who had advised him not to allow anyone on the 
premises, particularly with cameras. 

[Respondent] had sought legal assistance in prosecuting a claim for 
damages resulting from the explosion of the kerosene heater and the resulting 
fire in December 1984. Respondent’s counsel had advised respondent not to 
allow anyone on the premises, fearing that other private investigators might 
try to get in to survey the damages to prepare defenses for the tort case. 

Complainant’s inspectors presented credible and persuasive testimony 
concerning their findings. The record does not show any basis for bias or 
prejudice, tainting their testimony or findings. Further reports detailing their 
findings were contemporaneously made, and copies provided to respondent at 
the time of the inspection. 

Respondent claims he periodically -- once or twice a week -- cleaned the 
animal area. He used shredded newspapers as bedding for the chimpanzees. 
However, it is clear that cleaning and sanitation were not carried out 
frequently enough to keep the premises in a condition to reduce or minimize 
health hazards. 

There is no question but what respondent David Sabo has an affectionate 
regard for his chimps, and in his way is protective of them. However, it is 
also clear that he allows them to live in conditions that fail to meet regulatory 
standards and requirements in substandard conditions. 

His testimony that he cleans and sanitizes frequently is somewhat doubtful. 
At best, it is exaggerated. 

Mr. Sabo is an emotional man with strong impulses. He does not care for 
governmental supervision of his business activities or his relationship with his 
chimps. He seems to believe that as long as his chimps were in good health 
there should be no problem from governmental sources. 

He also recognizes the economic value of these chimps who are an 
endangered species and apparently subject to black market sales. Their 
importation into the United States has been prohibited since 1976. 

He exhibits his chimps in movies, on national TV and at other exhibitions 
of a local nature. 

His strong emotional responses and impetuosity lead him to exaggerations 
and a tendency to overstate the situation. He possesses a strong sense of 
independence and some animosity to governmental supervision and personnel. 

Complainant’s witnesses appeared to be competent, stable, methodical and 
dependable individuals. But it would not have been unreasonable nor 
improper for them to call respondent’s attorney when they were barred from 
inspecting on April 2, 1985, by respondent, to explain to respondent’s counsel 
the nature and purpose of their visit and the legal foundation for their action, 
rather than quickly departing when respondent denied them the right to 
inspect his facilities. . . . 

Complainant needs to have unannounced, spot inspections, but the record 
does not indicate that this courtesy telephone call to respondent’s counsel 
would have delayed their inspection more than a few minutes or so. At the 
very least the inspectors could have requested the opportunity to use the 
respondent’s telephone to call respondent’s attorney to explain the purpose of 
the inspection, as well as the legal authority for it. The record seems to show 
that the inspectors eagerly left the premises when their right to inspect was 
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challenged, and thereby encouraged another violation of the regulations, a 
major violation, they argue. 

But, considering the history of the inspectors and the respondent’s 
explosive reactions to them, their prompt departure and failure to make any 
further efforts to carry out the inspection they wanted, may have been 
reasonable conduct on their part. 

Complainant seeks $4,000 in civil penalties and a suspension of 
respondent’s license for at least 30 days and continuing thereafter until his 
premises are found to be in full compliance with the law. 

Complainant explains that there were six housekeeping violations alleged 
on the two subject inspections, plus the refusal to allow the inspectors to 
inspect, which warrant their seeking a $250 civil penalty per housekeeping 
violation for a total of $3,000 and a $1,000 civil penalty for the refusal to 
permit the inspection. 

If greater discretionary authority existed concerning sanctions, the full 
$4,000 civil penalty would not be assessed. No animals were ill or injured 
here (in connection with any failure to have better housekeeping conditions). 
Respondent’s attitude is not the best, but he clearly has affection for his 
animals, and has kept them well and apparently happy. 


Giving “great weight" to the complainant’s recommendation here, on this 
record, requires assessment of the full $4,000 civil penalty as recommended by 
complainant. 


IV. Conclusions. 

Respondent has failed to maintain his facility in compliance with and has 
willfully violated section 2.100 of the regulations and sections 3.75(d), 3.76(c) 
and (d), and 3.81(a), (b), and (c) of the standards. 

By reason of respondent’s refusal to allow inspection of his facility on 
April 2, 1985, respondent has willfully violated section 16 of the Act, 7 U.S.C. 
2146 and section 2.126 of the regulations. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
Respondent contends on appeal that the ALJ’s findings and conclusions 
are not adequately supported by the record, but the record abundantly 
supports the ALJ’s findings and conclusions. In fact, the proof here surpasses 
the preponderance of the evidence, which is all that is required.’ 
Respondent’s arguments on appeal, in this respect, merely reargue matters 
that were fully considered and correctly decided by the ALJ. 


P Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); 
v. SEC, 450 U.S. 91, 92-104 (1981); in re Rowland, 40 ic. Dec. 1934, 1941 n.5 


(1961), ates. 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Inc., 37 Agric. Dec. 
_ 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 
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Respondent contends that the ALJ erred in admitting photographs of the 
outside of respondent’s premises, because the photographs were taken after 
October 2, 1985, the last date charged in the complaint. However, the 
photographs were properly received in evidence because Dr. Moti Pinjani, 
complainant’s veterinary medical officer, who inspected respondent’s premises 
on February 1, 1985, and October 2, 1985, testified that the photographs 
substantially depict what he saw on the dates of his inspections (Tr. 91-92, 
96-98, 102-20). 

Respondent contends that his violations were not wilful, but a violation is 
wilful if the violator intentionally does an act which is prohibited, irrespective 
of evil motive or reliance on erroneous advice, or acts with careless disregard 
of statutory requirements.’ 

Respondent contends that the sanctions are too severe, but they are 
consistent with the Department’s long-established policy to impose severe 
sanctions for violations that are repeated or that are regarded by the 
administrative officials and the Judicial Officer as serious, in order to serve as 
an effective deterrent not only to the respondents but also to other potential 
violators (see In re Spencer Livestock Commission Co., 46 Agric. Dec.__, slip 
op. at 213-51 (Mar. 17, 1987) (10-year suspension and $30,000 civil penalty), 
aff'd, No. 87-7189 (9th Cir. Mar. 8, 1988)). 

Dr. Gerald Toms, Area Veterinarian in Charge for Veterinary Services in 
New York, testified that the 12 housekeeping violations "are not that 
significant, each one taken separately by itself" (Tr. 199), but that "when you 
place them all together in a group and you carry them on" for a long time, 
they "reach a medium significance" (Tr. 199). 

Dr. Toms further testified that respondent’s refusal to permit an inspection 
was a very serious violation, because "we cannot carry out our animal welfare 
program, if we can be refused" (Tr. 200). 

The ALJ expressed the view that when respondent requested complainant’s 
veterinarian and investigator to call his attorney on April 2, 1985 (respondent 
wanted complainant’s veterinarian and investigator to wait until respondent’s 
attorney or someone from the attorney’s staff drove 7 miles to respondent’s 
premises before undertaking an inspection), it would have been "good practice 
and desirable" to telephone respondent’s attorney (Initial Decision at 4). I 
disagree! The purpose of an unannounced inspection is to determine 
conditions as they exist when no inspection is anticipated. A significant 
amount of clean-up work could be done by a licensee’s employees while 
inspectors are putting through a telephone call to the licensee’s attorney, and 
perhaps waiting for the attorney to arrive. 

Respondent testified that complainant’s investigator, Michael Sinkevich, did 
not show his identification on April 2, 1985, but Dr. Pinjani identified 
Mr. Sinkevich as a USDA investigator, and respondent admittedly recognized 
Dr. Pinjani from prior inspections. Furthermore, Mr. Sinkevich had previously 
shown his identification to respondent during prior discussions with 
respondent, the most recent of which was a 1-hour visit in January of 1985. 


3For an extensive discussion of the meaning of the term wilful, as applied by the Department, 
see In re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 
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Also, respondent testified that he had a telephone call the evening before the 
April 2, 1985, attempted inspection, during which the caller, Mrs. Stimax, 
identified Mr. Sinkevich as a “friend in the USDA" (Tr. 226). Accordingly, 
there is no basis for any contention that respondent did not know that 
Mr. Sinkevich was a USDA employee. Manifestly, there was no reasonable 
basis for respondent to refuse to permit Dr. Pinjani and Mr. Sinkevich to 
inspect respondent’s premises on April 2, 1985, taking appropriate pictures as 
desired. 


Dr. Toms considered all of the criteria required to be considered in 
determining civil penalties under the Act, and the administrative 
recommendation is consistent with the Department’s sanction policy. 

For the foregoing reasons, the following order should be issued. 


Order 

Respondent David Sabo shall comply with each and every provision of the 
Animal Welfare Act, 7 U.S.C. § § 2131-2156, and the regulations and standards 
issued thereunder, 9 C.F.R. § § 1.1-3.142, and shall cease and desist from any 
violation thereof. In particular, respondent, his agents and employees, directly 
or through any corporate device, shall cease and desist from failing to: 

1. Allow USDA inspectors access to his facilities as required by 7 U.S.C. 
§ 2146 and 9 CLF.R. § 2.126; 

2. Provide garbage cans with adequate lids as required by 9 C.F.R. § 
3.75(d); 

3. Provide ample light for inspection and cleaning as required by 9 C.F.R. 
§ 3.76(c); 

4. Maintain interior surfaces without cracks, holes and crevices as 
required by 9 C.F.R. § 3.76(d); 

5. Provide adequate sanitation and cleaning procedures as required by 9 
C.F.R. § 3.81(a) and (b); and 

6. Remove trash and debris from the premises, and properly store 
chemicals and food, as required by 9 C.F.R. § 3.81(c). 

Respondent is hereby assessed a civil penalty of $4,000, which shall be paid 
not later than the 180th day after service of this order, by certified check or 
money order, made payable to the Treasurer of the United States, and sent 
to Howard B. Haas, United States Department of Agriculture, Office of the 
General Counsel, Room 2014 South Building, Washington, D.C. 20250-1400. 





Respondent’s license is suspended for 30 days and thereafter until he 
demonstrates to APHIS that he is in full compliance with the Act and the 
regulations and standards issued thereunder. When respondent demonstrates 
to APHIS that he is in full compliance with the Act and the regulations and 
standards issued thereunder, a supplemental order will be issued in this 
proceeding, upon the motion of APHIS, terminating this suspension after the 
expiration of this 30-day period. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order on respondent, and the suspension provisions 
of this order shall become effective on the 30th day after service of this order 
on respondent. 





FEDERAL MEAT INSPECTION ACT 


In re: APEX MEAT COMPANY. 
FMIA Docket No. 78. 
Order filed March 4, 1988. 


Joe Pembroke, for Complainant. 

Harold Reuber, for Complainant. 

Phillip Olsson, Washington, D.C., for Respondent. 
Order issued by Richard E. Lyng, Secratary of Agriculture. 


Order 

I hereby assume direct authority for a!! further rulings and orders in this 
agency proceeding. See, 7 C.F.R. § § 2.4 and 2.11. I also hereby vacate the 
stay entered in this matter as part of the decision and order filed on 
September 5, 1985, and vacate and declare to be without effect the subsequent 
stay orders filed on January 28, 1987, April 15, 1987, and January 28, 1988; 
and I withdraw the supplemental views filed on January 29, 1988. This action 
leaves in effect the Judicial Officer’s final decision and order filed on 
September 5, 1985, except for the stay provision therein. 





PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: C.B. LIVESTOCK, INC., TIM MALONEY, CORA RAASCH d/b/a 
J.C. LIVESTOCK and also as C.B. LIVESTOCK CO., DALE E. VAN WYK, 
and VAN’S LIVESTOCK, INC. 

P&S Docket No. 6797. 

Order filed March 14, 1988. 


Ben Burner, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


ORDER ON MOTION TO DISMISS 
Upon good cause shown, Complainant’s motion requesting that 
Respondent C.B. Livestock, Inc., be dismissed as a party to this proceeding is 
granted. 


In re: C.B. LIVESTOCK, INC., TIM MALONEY, CORA RAASCH, d/b/a 
J-C LIVESTOCK and also as C-B LIVESTOCK CO., DALE E. VAN WYK, 
and VAN’S LIVESTOCK, INC. 

P&S Docket No. 6797. 

Decision and Order filed February 9, 1988. 


Issuance of insufficient funds checks - Failure to pay, when due, for livestock - Failure to file 
answer. 


Ben Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S Bernstein, Administrative Law Judge. 


DECISION AND ORDER WITH RESPECT 
TO RESPONDENT TIM MALONEY UPON 
ADMISSION OF FACTS BY REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and Rules Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were personally served on respondent 
Tim Maloney. Respondent Tim Maloney was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the allegations contained 
in the complaint. 

Respondent Tim Maloney has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
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C. B. LIVESTOCK, INC., et al 


complaint pertaining to respondent Tim Maloney’s failure to file an answer, 
are adopted and set forth herein as fings of fact. 


This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules Practice (7 C.F.R. § 1.139). 


Findings of Fact 

1, (a) Tim Maloney, hereinafter referred to as respondent Maloney, is 
an individual whose business mailing address is Federal Medical Facility, P.O. 
Box 4000, Springfield, Missouri 65808. 

(b) Respondent Maloney, at all times materials herein, was: 

(1) Vice President of corporate respondent C.B. Livestock, Inc; 

(2) Responsible for the direction, management and control of 
Alexander Gatsby & Associates, Inc., a corporation which owed 50% of the 
outstanding stock of the corporate respondent; and 

(3) Responsible for the direction, management and control of the 
corporate in conjunction with respondents Raasch and Dale Van Wyk. 

2. (a) The corporate respondent, under che direction, management and 
control of respondent Maloney in conjunction with respondents Raasch and 
Dale Van Wyk, in connection with its operations subject to the Act, on or 
about the dates and in the transactions set forth in paragraph II of the 
complaint, and in various other transactions, issued checks which were 
returned unpaid by the bank upon which they were drawn because the 
corporate respondent did not have sufficient funds on deposit and available 
in the account upon which such checks were drawn to pay such checks when 
presented. 

(b) Thr corporate respondent, under the direction, management and 
control of respondent Maloney in conjunction with respondents Raasch and 
Dale Van Wyk, on or about the dates and in the transactions set forth in 
paragraph III(a) of the complaint, and in numerous other transactions, 
purchased livestock and failed to pay, when due, the full purchase price of 
such livestock. 

(c) As of November 3, 1986, there remained unpaid a total of 
$637,912.01 for such livestock purchases. 


Conclusion 
By reason of the facts found in Finding of Fact 1 herein, respondent 
Maloney, in combination with respondents Raasch and Van Wyk, is the alter 
ego of the corporate respondnet. 
By reason of the facts found in Finding of Fact 2 herein, respondent Tim 
Maloney has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. § § 
213(a), 228b). 





Order 

Respondent Tim Maloney, his agents and employees, directly or through 
any coropate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease desist from: 

1. Issuing checks in payment for livestock purchased without having and 
maintaing sufficient funds on deposit and available in the bank account upon 
which such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the purchase price of livestock; and 

3. Failing to pay purchase price of Livestock. 

Respondent Tim Maloney, the corporate respondent’s alter ego, is 
suspended as a registrant under the Act for a period of ten (10) years, 
provided, however, that at any time after three years of this suspension has 
been served, upon application to the Packers and Stockyards Administration, 
this order may be modified to allow for the salaried employment of 
respondent Maloney by another registrant, provided that restitution of the 
debts identified in paragraph II(c) of the complaint has been made in full. 

This decision and order shall become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer within 30 days 
after service (7 C.F.R. §§ 1.139, 1.145). 

[This decision and order became final March 28, 1988.-Editor.] 


In re: GARY CHASTAIN AND JIM LEWIS. 
P&S Docket No. 6606. 
Stay Order filed March 25, 1988. 


Dennis Becker, for Complainant. 
Cecil G. Drummond, Tulsa, Oklahoma, for Respondent. 
Stay Order issued by Donald A Campbell, Judicial Officer. 


STAY ORDER 
The civil penalty and suspension provisions of the order previously issued 
in this case are hereby stayed pending the outcome of proceedings for judicial 
review. 
The cease and desist provisions shall remain in effect. 


In re: KENNETH COBB. 
P&S Docket No. D-88-27. 
Supplemental Order filed March 9, 1988. 


Sharlene Lassiter, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Dorothea A. Baker, Administrative Law Judge. 


SUPPLEMENTAL ORDER 
On February 2, 1988, an order was issued in the above-captioned matter, 
which, inter alia, suspended as a registrant under the Act until he complies 
fully with the bonding requirements of the Act and the regulations. 


560 
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Respondents is now in full compliance with the bonding provisions of the 
Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued on February 2, 1988, is terminated. The order shall remain in effect in 
all other respects. 


In re: J.H. FLEMING. 
P&S Docket No. 6928. 
Supplemental Order filed March 28, 1988. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On November 18, 1987, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of 28 days and thereafter until he demonstrates that his current assets 
exceed his current liabilities. 

Respondnet has now demonstrated that his current assets exceed his 
liabilities. Accordingly, 

IT Is HEREBY ORDERED that the suspension provision of the order 
issued November 18, 1987, is terminated. The order shall remain in full effect 
in all other respects. 


In re: AUBREY W. "BUD" HARRELL. 
P&S Docket No. 6924. 
Supplemental Order filed March 24, 1988. 


Roberta Swartzendruber, for Complainant. 
Charles M. McDonald, Waco, Texas, for Respondent. 
Supplemental Order issued by Edward H. McGrail, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On December 22, 1987, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act for a 
period for a period of 28 days and thereafter until he demonstrates that the 
deficit in his Custodial Account for Shippers’ Proceeds has been eliminated. 

Respondent has demonstrated that the deficit in his Custodial Account for 
for Shippers’ Proceeds has been eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued December 22, 1987, is terminated. The order shall remain in full effect 
in all other respects. 





In re: JOHNSON-HALLIFAX, INC., d/b/a STONE’S MEAT PACKING 
CO., AND THOMAS HALLIFAX. 

P&S Docket No. 6910. 

Order filed March 7, 1988. 


Allan R. Kahan, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A, Campbell, Judicial Officer. 


ORDER DENYING PETITION TO RECONSIDER 
Respondents’ Petition to Reconsider filed March 3, 1988, is denied for the 
reasons set forth in the Decision and Order filed on February 22, 1988. 


In re: RANDALL McWRIGHT, d/b/a McWRIGHT CATTLE CO. 
P&S Docket No. 6942. 
Decision and Order filed January 14 1988. 


Failure to maintain bond coverage - Failure to pay, when due, for livestock - Issuance of 
insuffient funds check - Failure to file answer. 


Allan Kahan, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 
Preliminary Statement 

This is a disciplinary proceding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by Acting Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 
et seq.) governing proceeding under the Act were served upon respondents by 
the Hearing Clerk. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that an answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therfore, is issued pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 





RANDALL McWRIGHT, d/b/a McCWRIGHT CATTLE CO. 


Findings of Fact 
1. (a) Randall McWright, hereinafter referred to as the respondent, is an 
individual doing business as McWright Cattle Co., and whose mailing address 
is Route 1, Box 147C, Ballinger, Texas 76821. 
(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 

(2) Not registered with the Secratary of Agriculture as either a 
dealer to buy and sell livestock for his own account or as a market agency to 
buy livestock on a commission basis. 

2. Respondent was notified by certified mail received November 23, 1984, 
that the Act required that he be registered and maintain a reasonable bond 
or its equivalent to secure the performance of his livestock obligations under 
the Act. Respondent was further notified that if he continued his livestock 
operations under the Act without providing adequate bond coverage or its 
equivalent, he would be in violation of section 312(a) of the Act (7 U.S.C. § 
213(a)), and sections 201.29 and 201.30 of the regulations. Notwithstanding 
such notice, respondent has continued to engage in the business of a market 
agency and dealer without being registered and without maintaining an 
adequate bond or its equivalent as required by the Act and the regulations. 

3. (a) Respondent, on or about the dates and in the transactions set forth 
in paragraph III of the complaint, purchased livestock and failed to pay, when 
due, the full amount of the purchase price for such livestock. 

(b) As of August 10, 1987, there remained unpaid a total of $46,044.18 
for the livestock purchases set forth in paragraph III of the complaint. 

4. Respondent, in connection with his operations as a dealer, on or about 
the dates and in the transactions set forth in paragraph IV of the complaint, 
purchased livestock and in purported payment therefore, issued a check which 
was returned unpaid by the bank upon which it was drawn because respondent 
did not have sufficient funds on deposit and available in the account upon 
which such check was drawn. 


Conclusions 
By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C § 213 (a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. § § 201.29, 201.30). 
By reason of the facts found in Findings of Fact 3 and 4 herein, respondent 
9 violated sections 312(a) and 409 of the Act (7 U.S.C. § § 213(a), 
228b). 


Order 
Respondent Randall McWright, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 
1. Engaging in any business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
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the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations; 

2. Failing to pay, when due, the full purchase price of livestock purchased; 

3. Failing to pay the full price of livestock; and 

4. Issuing checks in payment for livestock without having sufficient funds 
available in the bank account upon which they drawn to pay such check when 
presented. 

Respondent Randall McWright is found to be unfit to engage in business 
subject to the Packers and Stockyards Act and shall not be registered to 
engage in business or operate subject to the Act as a market agency, buying 
and selling livestock in commerce on a commission basis or furnishing 
stockyard services, or as a dealer, buying selling livestock in commerce, either 
on his own account or as the employee or agent of the vendor or purchaser, 
for a period of five years; provided, however, that respondent’s registration 
may be accepted after 120 days if full restitution to all livestock sellers has 
been made and an adequate bond is tendered. In addition, this order may be 
modified after 120 days to permit employment of respondent by another 
registrant. 

Pursuant to section 303 of the Act (7 U.S.C. § 203), respondent is 
prohibited from engaging in business subject to the Act as a dealer or market 
agency without being registered with the Secretary of Agriculture. 

The provisions of this order shall become effective on the sixth day after 
this decision becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of Rules of Practice (7 C.F.R. § 1.130 et seq.. 

[This decision and order became final March 30, 1988.-Editor.] 


In re: BILLY GENE MAXWELL. 
P&S Docket No. 6872. 
Decision and Order filed January 13, 1988. 


Dealer - market agency - operation while insolvent - failure to maintain adequate balance in 
custodial account - issuance of insufficient funds checks - failure to remit proceeds from sales 
of consigned livestock - failure to pay, when due, for livestock - failure answer. 


Sharlene Lassiter, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 

This is a disiplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder by the Secretary of Agriculture (9 C.F.R. § 202.1 et 
seq.). 





BILLY GENE MAXWELL 


Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served on the respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has filed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 

1. (a) Billy Gene Maxwell, doing business as Malvern Livestock 
Commission Company, hereinafter referred to as respondent Maxwell, is an 
individual whose mailing address is 130 E. Page Street, Malvern, Arkansas 
72104. 

(b) Respondent Maxwell is, at all times material herein was: 

1. Engaged in the business of conducting and operating the Hot 
Springs County Livestock Auction, Inc., stockyard, a posted stockyard under 
the Act; 

2. Engaged in the business of selling livestock for his own account 
and for the account of others; 

3. Engaged in the business of selling livestock in commerce on a 
commission basis; and 

4. Registered with the Secratary of Agriculture as a dealer and as 
a market agency to sell livestock in commerce on a commission basis. 

2. (a) As of June 30, 1985, respondent Maxwell’s current liabilities 
exceeded his current assets. As of that date, respondent Maxwell had current 
liabilities totalling $94,620.97 and current assets totalling $50,279.68, resulting 
in an excess of current liabilities over current assets of $44,341.29. 

(b) As of March 31, 1986, respondent Maxwell’s current liablities 
exceeded his current assets. As of that date, respondent Maxwell had current 
liabilities totalling $121,400.34 and current assets totalling $9,847.08, resulting 
in an excess of current liabilities over current assets of $111,553.26. 

(c) Respondent Maxwell’s current liabilities presently exceed his 
current assets. 

3. During the period June 30, 1985, through March 31, 1986, respondent 
Maxwell engaged in the business of market agency selling livestock in 
commerce on a commission basis, notwithstanding the fact that its current 
liabilities exceeded its current assets. 

4. (a) As of March 11, 1986, respondent Maxwell had outstanding checks 
drawn on the Custodial Account for Shippers’ Proceeds (hereinafter "custodial 
account") in the amount of $29,583.33, and had to offset such checks against 
a balance in the custodial account of $16,981.51, resulting in a shortage of 
$12.601.82. 
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(b) As of March 31, 1986, respondent Maxwell had outstanding checks 
drawn on the custodial account in the amount of $11,283.81, and had to offset 
such checks against a balance in the custodial account of $285.48, resulting in 
a shortage of $11,569.29. 

(c) Such shortages were due, in part, to the failure of respondent 
Maxwell to deposit in the custodial account, wthin the time prescribed by the 
regulations, an amount equal to the proceeds receivable from the sale of 
consigned livestock. 

(d) Such shortages were also due, in part, to respondent’s use of 
custodial funds to finance his dealer operations, with the transfer of funds 
from the custodial account to the general account to cover his dealer 
purchases. 

5 (a) Respondent Maxwell, during the period March 8, 1986, through 
March 15, 1986, in the transactions listed in paragraph V(a) of the complaint, 
and in varoius other transactions, issued checks in payment of the net 
proceeds due from the sale of consigned livestock which checks were returned 
unpaid by the bank upon which they were drawn because respondent Maxwell 
did not have and maintain sufficient funds on deposit and available in the 
account on which such checks were drawn to pay such checks when presented. 

(b) On or about the dates and in the transactions referred to in 
paragraph V(a) of the complaint, and in various other transactions, 
respondent Maxwell failed to remit, when due, the full amount of the proceeds 
from the sale of consigned livestock. 

6. (a) Respondent Maxwell, during the period February 13, 1986, through 
March 12, 1986, in the transactions listed in paragraph VI(a) of the complaint, 
and in various other transactions, purchased livestock and in purported 
payment, issued checks in payment for livestock purchases, which checks were 
returned unpaid by the bank upon which they were drawn because respondent 
Maxwell did not have and maintain sufficient funds on deposit and available 
in the account on which such checks were drawn to pay such checks when 
presented. 

(b) On or about the dates and in the transactions, referred to in 
paragraph VI(a) of the complaint, and in various other transactions, 
respondent Maxwell purchased livestock and failed to pay, when due, the full 
purchase price of such livestock. 


Conclusions 

By reason of the facts found in Findings of Fact 2 herein, respondent 
Maxwell’s financial condition does not meet the requirements of the Act (7 
US.C. § 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
Maxwell wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
Maxwell wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. § § 208, 
213(a)) and section 201.42 of the regulations (9 C.F.R. § 201.42). 





BILLY GENE MAXWELL 


By reason of facts found in Finding of Fact 5 herein, respondent Maxwell 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. § § 208, 213(a)) 
and section 201.43 of the regulations (9 C.F.R. § 201.43). 

By reason of facts found in Findings of Fact 6 herein, respondent Maxwell 
has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. § § 213(a), 
228b). 


Order 

Respondent Billy Gene Maxwell, directly or through any corporate or 
other device, his successors and assigns, shall cease desist from: 

1. Engaging in business subject to the Act while current liabilities exceed 
current assets; 

2. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the times prescribed in Section 201.42 of the regulations (9 C.F.R. § 
201.42), amounts equal to the outstanding proceeds receivable due from the 
sale of consigned livestock; 

3. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of the 
regulations (9 C.F.R. § 201.42); 

4. Using funds received from the sale of consigned livestock for purposes 
of his own or for any purpose other than payment to consignors of the amount 
due from the sale of their livestock and the payment of lawful marketing 
charges; 

5. Issuing checks to consignors of livestock in payment of the net proceeds 
due from the sale of livestock without having sufficient funds on deposit and 
available in the account upon which they are drawn to pay such checks when 
presented; 

6. Issuing checks in purported payment for livestock purchases without 
having sufficient funds on deposit and available in the account upon which 
they are drawn to pay such checks when presented; 

7. Failing to remit to consignors of livestock, when due, the net proceeds 
received from the sale of their livestock; and 

8. Failing to pay when due for livestock purchased. 

Respondent Billy Gene Maxwell is suspended as a registrant under the Act 
for a period of 28 days and thereafter until he demonstrates that he is solvent 
and that the shortage in the Custodial Account for Shippers’ Proceeds has 
been eliminated. When respondent Maxwell demonstrates that he is solvent 
and that the deficiency in his custodial account has been eliminated, a 
supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 28 day period. 





The provisions of this order shall become effective on the sixth day after 
this decision becomes final. 

This decision and order shall become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer within 30 days 
after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final March 7, 1988.-Editor.] 


In re: ARDELL SEARCY. 
P&S Docket No. 6947. 
Decision and Order filed February 5, 1988. 


Dealer - operation while insolvent - issuance of in sufficient funds checks - failure to pay, when 
due, for livestock - failure to keep proper records - failure to keep proper records - failure to 
file answer. 


Andrew Y. Stanton, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 
Preliminary Statement 
This a disciplinary proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred to as 
the Act, instituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, charging 


that the respondent financial condition of the respondent did not meet the 
requirements of the Act and that the respondent wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 





ARDELL SEARCY 


Findings of Fact 

1. (a) Ardell Searcy, hereinafter referred to as the respondent, is an 
individual whose mailing whose mailing address is Box 4, Twin Brooks, South 
Dakota 57629. 

(b) The respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account of others; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account or the account of others. 

2. (a) The respondent’s financial condition does not meet the 
requirements of the Act in that as of December 31, 1986, respondent had 
current assets of $107,456.00 and current liabilities of $372,442.00 resulting in 
an excess of current liabilities over current assets of $264,986.00, and as of 
May 31, 1987, respondent had current assets of $128,863.00 and current 
liabilities over current assets of $259,741.00. 

(b) Respondent’s current liabilities presently exceed his current assets. 

3. During the period from December 31, 1986, through May 31, 1987, 
respondent engaged in the business of a dealer notwithstanding the fact that 
during such period his current liabilities exceeded his current assets. 

4. (a) Respondent, on or about the dates and in the transactions set forth 
in paragraph IV(a) of the complaint, and at divers other times purchased 
livestock and in purported payment therefor issued checks which were 
returned unpaid by the bank upon which they were drawn because respondent 
did not have and maintain sufficient funds on deposit and available in the 
account upon which such checks were drawn to pay such when presented. 

(b) Respondent, on or about the dates and in the transaction set forth 
in paragraph IV(a) of the complaint, and at divers other times, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 

(c) As of July 9, 1987, there remained unpaid a total of $64,758.73 for 
the livestock purchases referred to in paragraph IV(a) and (b) of the 
complaint. 

5. Respondent, in connection with his operations subject to the Act from 
September 1986 through June 1987, failed to keep and maintain records which 
fully and correctly disclose all transactions in his business, including (1) 
monthly reconciliations of his bank accounts; (b) a current record of checks 
issued and outstanding; (c) a dealer purchase and sales journal; (d) a record 
of his accounts receivable and payable; and (e) purchase and sales invoices for 
all his dealer transactions. 


Conclusions 
By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. § 
By reason of the facts found in Finding of Fact 3 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 
By reason of facts found in Finding of Fact 4 herein, respondent has 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C § § 213(a), 228b). 
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By reason of the facts found in Finding of Fact 5 herein, respondent has 
violated section 401 of the Act (7 U.S.C. § 221). 


Order 

Respondent Ardell Searcy, his agents and employees, directly or indirectly, 
individually or through any corporate device, in connection with his activities 
subject to the Packers and Stockyards Act., shall cease and desist from: 

1. Engaging in the business of a dealer or market agency while insolvent, 
i.e., while current liabilities exceed current assets; 

2. Issuing checks in payment for livestock without having sufficient funds 
to pay such checks on deposit and available in the bank account(s) from which 
such checks are to be paid; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

Respondent Ardell Searcy shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions involved in his 
business subject to the Act, including (1) monthly reconciliations of his bank 
accounts; (b) a current record of checks issued and outstanding; (c) a dealer 
purchase and sales journal; (d) a record of his accounts receivable and 
payable; and (e) purchase and sales invoices for all his dealer transactions. 

Respondent Ardell Searcy is suspended as a registrant under the Act for 
a period of five (5) years and thereafter until he demonstrates that he is no 
longer insolvent. 

The provisions of this order shall become effective on the sixth day after 
this decision becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 


1.145 of the Rules of Practice (7 C.F.R. § 1.130 et seq.). 
[This decision and order became final March 22, 1988.-Editor.] 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


DISCIPLINARY DECISIONS 


In re: W. L. BRADLEY CO., INC. 
PACA Docket No. 2-7609. 
Decision and Order filed September 28, 1987. 


Failure to make full payment promptly for produce - Failure to file answer. 


Edward M. Silverstein, for Complainant. 
Lewis H. Gold, Philadelphia, PA, for Respondent. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on July 28, 1987, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January through March 1986, respondent accepted, in 
interstate commerce, on consignment, from three shippers, nine lots of 
produce, all being perishable agricultural commodities, but failed to make full 
payment promptly of the net proceeds, or balances thereof, in total amount 
of $61,519.95. In addition, it alleged in the complaint that, during the period 
December 1985 through April 1986, respondent purchased, received and 
accepted, in interstate commerce, from four sellers 27 lots of produce, all 


being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of $253,345.84. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 

1. Respondent, W. L. Bradley Co., Inc., is a corporation, whose address 
is Darien Street & Pattison Avenue, Philadelphia, Pennsylvania 19145. 

2. Pursuant to the licensing provisions of the Act, license number 850210 
was issued to respondent on November 9, 1984. This license was renewed 
annually, but terminated on November 9, 1984, pursuant to Section 4(a) of the 
Act (7 U.S.C. 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set in paragraph 5 of the complaint, during the period 
January through March 1986, respondent accepted in interstate commerce, 
from three shippers, nine lots of produce, all being perishable agricultural 
commodities, but failed to make full payment promptly of the net proceeds, 
or balances thereof, in the total amount of $61,519.95. 
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4. As more fully set forth in paragraph 6 of the complaint, during the 
period December 1985 through April 1986, respondent purchased, received, 
and accepted in interstate commerce, from four sellers, 27 lots of produce, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchased prices, in the total amount of $253,345.84. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
nine transactions set forth in Finding of Fact No. 3 and the transactions set 
forth in Finding Fact 4, above, constitutes willful, repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the Order below 
is issued. 


Order 
A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 
This order shall take effect on the 11th day after this Decision becomes 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. 1.139 and 1.145). 

[This decision and order became final March 4, 1988.-Editor.] 


In re: WILLIAMSPORT PRODUCE and SEAFOOD, INC. 
PACA Docket No. 2-7659. 
Decision and Order filed February 18, 1988. 


Employment of person responsibly connected with a PACA violator without posting bond and 
obtaining approval of Secretary - Admission of material allegations. 


Edward M. Silverstein, for Complainant. 
Karen F. Botterud, Washington, D.C., for Respondent. 
Decision and Order issued by Edward S. Bernstein, Administrative Law Judge. 


DECISION AND ORDER ON RESPONDENT’S 
MOTION TO DISMISS AND 
COMPLAINANT’S MOTION FOR A DECISION 
Complainant stated in its September 8, 1987, Complaint that Respondent 
violated Section 8(b) of the Perishable Agricultural Commodities Act, 1930, 
as amended (the "Act"), (7 U.S.C. § 499(b)) by employing Harvey C. Boatman 
without posting an appropriate bond. Respondent filed an Answer on 
October 1, 1987. Complainant filed a Motion for a Decision on December 4, 
1987. On December 29, 1987, Respondent filed Objections to the Motion for 
Decision and also filed a Motion to Dismiss. On January 12, 1988, 
Complainant filed a Reply to Respondent’s Objections and its Objection to 
the Motion to Dismiss. 
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WILLIAMSPORT PRODUCE AND SEAFOOD, INC. 


The Motion to Dismiss is denied. Such a motion is not authorized. Rule 
of Practice 1.143(b) (1) states, "Any motion will be entertained other than a 
motion to dismiss on the pleading." 


In its Motion for a Decision, Complainant asserts that no material facts 
are in dispute. This is correct. Thus, in its Answer, Respondent has not 
denied that it employed Harvey C. Boatman without posting a surety bond, as 
required. This requirement resulted from violations of Section 2 of the Act 
by Rinella’s Wholesale, Inc., a firm for which Mr. Boatman had been 
president, a director and the 100% stockholder. 

Respondent based its opposition to the Motion for Decision upon three 
arguments. First, it asserted that it no longer deals in perishable agricultural 
commodities and therefore the present action is moot. Second, that the Act 
was not violated because Respondent employed Mr. Boatman in its seafood 
division rather than in its produce division. Third, that Respondent found the 
cost of a bond be prohibitive and, therefore, the requested suspension of 62 
days was excessive. 

Respondent’s argument that this matter is moot because it no longer deals 
in perishable agricultural commodities lacks merit. United States v. W.T. Grant 
Co., 345 U.S. 629, 632 (1953) instructs that "voluntary cessation of allegedly 
illegal conduct does not deprive the tribunal of power to hear and determine 
the case, i.e., does not make the case moot...a controversy may remain to be 
settled in such circumstances...the defendant is free to return to his old ways. 
This, together with a public interest in having the legality of the practices 
settled, militates against this conclusion." [citations to other cases omitted]. 
See also: In re: Sterling Colo. Beef Co., 39 Agric. Dec. 184, 238-39 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980) and cases cited in 1 
John H. Davidson, Agricultural Law, § 3.30 in footnotes 186 and 187. 

Respondent’s second argument that Mr. Boatman was only employed in 
its seafood division and, therefore, his employment was not prohibited also 
lacks merit. The Act at 7 U.S.C. § 499h(b) prohibits employing, in any 
capacity, an individual who was responsibly connected with a licensee which 
was found to have violated the Act. As defined in 7 U.S.C. § 499a(10), "The 
terms ’employ’ and ’employment’ mean any affiliation of any person with the 
business operations of a licensee, with or without compensation, including 
ownership or self-employment." This definition first appeared in the 1962 
amendment. The legislative history explained: "At present the Act applies 
only to the employment of a person in a responsible position. This has caused 
serious difficulties due to the problem of delineating what constitutes a 
responsible position under all circumstances and the difficulty of ascertaining 
the true nature of the employee’s relationship with the licensee." H.Rep. No 
1546, 87th Cong., 2d Sees. 8 (1962). 

Neither does Respondent’s claim that bond amount required by the 
Department was excessive excuse Respondent or mitigate its violation. In Tri- 
County Wholesale Produce v. Dept of Agr., 822 F.2d 162, 165 (D.C. Cir. 1987), 
in affirming the revocation of Tri-Country’s license for hiring a restricted 
individual without posting a bond, as required, the Court stated, "It is 
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immaterial whether Tri-County would have been required to initiate a 
challenge to the bond or could have rehired Robert at that time and awaited 
enforcement by the Secretary. It did neither: in simple defiance of the statute, 
it retained Robert in its employ before the amount of the bond or the 
procedure for setting it could possibly have been the source of Tri-County’s 
grievance.” 

I further find that the requested suspension of 62 days is not excessive. I, 
therefore, make the following findings of fact and conclusion of law and issue 
the following Order. 


Findings of Fact 

1. Respondent, Williamsport Produce and Seafood, Inc., is a corporation, 
whose address is 800 Washington Boulevard, Williamsport, Pennsylvania 
17701. 

2. On or about October 31, 1986, Respondent was incorporated by Mrs. 
Effie I. Boatman. On January 21, 1987, Mrs. Boatman applied for a PACA 
license. Pursuant to the licensing provisions of the PACA, license number 
870633 was issued to respondent on February 10, 1987. This license was next 
subject to renewal or before February 10, 1988. 

3. Pursuant to the licensing provisions of the PACA, on July 7, 1977, 
license number 771626 was issued to Rinella’s Wholesale, Inc. Harvey 
Boatman was president, treasurer, a director, and 100% stockholder of the 
firm during all times material to the instant action.’ 

4. On December 10, 1984, the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, acting pursuant to the provisions of the PACA 
and the Rules of Practice, initiated a disciplinary proceeding pursuant to 
Section 8 of the PACA (7 U.S.C. § 499h) against Rinella’s Wholesale, Inc., for 
violations of Section 2 of the PACA (7 U.S.C § 499b), which proceeding was 
assigned Docket No. 2-6695.’ 

5. By order effective May 17, 1985, Rinella’s Wholesale, Inc., was found 
to have committed willful, repeated and flagrant violations of Section 2 of the 
PACA (7 U.S.C § 499b), by failing to make full payment promptly to four 
produce sellers a total amount of $142,055.60 for 88 lots of fruits and 
vegetables purchased and accepted in interstate commerce during the period 
January 1982 through June 1983. See Rinella’s Wholesale Produce, Inc., 44 
Agric. Dec. 1233 (1985). 

6. During at least the period October 31, 1986, through May 17, 1987, 
Respondent employed Harvey C. Boatman who is the son of Mrs. Boatman 
and who had been an officer and a director of, and 100% stockholder in, 
Rinella’s Wholesale Produce. 

7. Pursuant to Section 8(b) of the PACA (7 U.S.C. § 499h(b)), 
Respondent was notified in writing, by certified letter dated February 10, 1987, 


1 Official notice is taken of the Department’s PACA license records pursuant to 7 C.F.R. 
§ 1.141(g) (6). 


2 Official notice is taken of the Department's official file regarding PACA Docket No. 2- 
6695 pursuant to 7 C.F.R. § 1.141(g) (6). 
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WILLIAMSPORT PRODUCE AND SEAFOOD, INC. 


and received by it on February 13, 1987, that after thirty days from the receipt 
of that letter, it would e necessary to post a surety bond and obtain approval 
of the Secretary of Agriculture before it could continue to employ Mr. 
Boatman. 

8. Although it continued to employ Mr. Boatman until at least May 17, 
1987, Respondent failed to post the required bond and did not obtain the 
approval of the Secretary. 


Conclusions 
Respondent, by employing Harvey C. Boatman during the 62 day period 
March 13, 1987, through May 17, 1987, without posting the required bond and 
obtaining the approval of the Secretary of Agriculture, violated Section 8(b) 
of the PACA (7 U.S.C. § 499(b)). 


Order 

Respondent’s license is suspended for 62 days. 

. This order shall take effect on the eleventh day after this Decision becomes 
inal. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof, unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in Sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final on March 28, 1988.-Editor] 





REPARATION DECISIONS 


ALTON H. ALLEN AND JOHN M. COELHO d/b/a SUNSET 
STRAWBERRY GROWERS v. UNITED K.C., INC. 

PACA Docket No. 2-7062. 

Decision and Order filed March 3, 1988. 


Dump Certificates required-Sale to Affiliate approved due to condition-Percent of condition 
defects determines what is not merchantable- Requirement to provide Account of Sales. 


Strawberries which arrived mostly ripe and with 28% condition defects were properly rejected 
by respondent, which then agreed to handle them for the account of complainant. Given the 
tipe condition of the berries it was appropriate that they be resold to an affiliate by respondent 
so as to move them. Although the account of sale was incomplete, the percentage of condition 
of defects was used to determine the amount which could not be sold. 


Dennis Becker, Presiding Officer. 

Thomas R. Oliveri, for Complainant. 

Vincent D. Vogler, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.) A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $7,994.70 in connection with the sale and 
shipment of strawberries in interstate commerce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon the 
respondent which filed an Answer thereto denying the material allegations of 
the complaint. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file additional evidence in the form of sworn 
statements. Complainant filed an Opening Statement which was properly 
verified. Respondent filed an Answering Statement which was not properly 
verified. Complainant also filed a brief. 


Findings of Fact 

1. Complainant, Alton H. Allen and John M. Coelho, are individuals 
doing business as a partnership in the name of Sunset Strawberry Growers. 
Their business address is 2165 West Main Street, Santa Maria, California 
93454. 

2. Respondent, United K.C., Inc., is a corporation with an address at 1601 
Fairfax Trafficway, P.O. Box 15296, Kansas City, Kansas 66115. At the time 
of the transaction involved herein, respondent was licensed under the Act. 





ALTON H. ALLEN, ET AL, v. UNITED K.C., INC. 


3. On June 1, 1985, complainant sold and shipped to respondent 2304 
trays of strawberries at $3.00 per tray, plus 65 cents per tray for cooling and 
palletizing, $456 for tectrol, and $22.50 for a temperature recorder, for a total 
contract price of $8,888.10, f.o.b. 

4. The strawberries arrived in Kansas City, Kansas, on June 4, 1985, and 
were subjected to a Federal inspection while in the truck on that date. The 
inspection showed in pertinent part as follows as regards condition: 


Each lot: Berries generally ripe and firm and fairly bright. Calyes 
fresh and green, some turning brown. 


"Princess" lot. Damage by bruising ranges 10 to 38%, average 22%, 
including 12% serious damage. Decay in most samples 5 to 32%, many 
none, average 9%. 


"RC Jr." lot: Damage by bruising ranges 8 to 32%, average 17%, 
including 3% serious damage. Decay in most samples none, many 10 
to 16%, average 5%. 


Each lot: Bruising is scattered throughout pack and lot. Decay is Gray 
Mold Rot, mostly in advanced, some in early stages. 


5. Respondent rejected the strawberries. Complainant asked respondent 
to handle them for its account because of their condition, and because 
complainant lacked an alternative outlet. Respondent sent part of the lot to 
its parent business, United Fruit & Produce Company, in St. Louis, Missouri, 
on or about June 4, 1985, and the remainder to United Fruit & Produce, on 
June 5, 1985. Complainant eventually located a third party to handle the 
berries, but it was too late due to the actions of respondent. 

6. Respondent sold 1,344 trays to United Fruit & Produce for $2.25 a tray 
or $3,024.00, and 192 trays for $1.50 or $288. Thus, the berries fetched $3,312 
on resale. 

7. Respondent incurred reimbursable costs of $2,073.60 for freight, 
$921.60 for handling at $.40 per tray, and $35.00 for a full lot inspection which 
was requested by complainant, or total costs of $3,030.20. Respondent 
remitted net proceeds of $893.40 to complainant. 

8. A formal complaint was filed on November 15, 1985, which was within 
nine months of the time the cause of action arose. 


Conclusion 
There is no argument between the parties as to whether the strawberries 
made good delivery. They did not. The parties were in agreement in this 
regard. Furthermore, had complainant disagreed, the inspection report, which 
is prima facie evidence of the facts set forth therein, makes it clear they did 
not. The "Princess" strawberries had 31% condition defects. The "RC Jr." 
strawberries had 22% condition defects. The average for both lots was 
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28.375% (1632 trays of Princess and 672 trays of RC Jr.) Therefore, 
respondent was correct when it rejected them. 

We find based upon our evaluation of all the evidence available that 
complainant authorized respondent to handle the berries on its behalf. 
Respondent acted properly in selling the produce to its parent company in St. 
Louis during the next two days in view of their ripe and decaying condition. 
It was too late when complainant found an alternative outlet. 

The difficulty that arises for respondent, however, is that it provided scant 
evidence of the price fetched for the strawberries. Complainant demanded, 
and is entitled to an account of sales (7 C.F.R. § 46.29a).’ The only credible 
evidence of record consists of an invoice dated June 4, 1985, which shows that 
1,344 trays of the berries were sold to United Fruit & Produce Company for 
$2.25 or $3,024.00, and an invoice dated June 5, 1985, which showed that 192 
trays were sold to the same firm for $1.50 each, or $288.00. Another invoice 
dated June 5, 1985, shows that 576 trays were dumped. However, the 
regulations require that there be independent evidence of dumping when more 
than five percent of the lot is disposed of in this manner. (See 7 C.F.R. § 
46.23). No such independent evidence was provided. Thus, we cannot 
conclude on this basis that 376 trays of the berries were actually dumped. 
One hundred and ninety-two of the 2,304 trays ar not accounted for in any 
fashion. 

Based upon our review of the evidence, two conclusions are ineluctable. 
First, respondent had to find an outlet for the strawberries as quickly as 
possible. The berries were already very ripe, and the percentage of decay, a 
progressive defect, was already high. Second, based upon the percentage of 
condition defects found in the inspection, it is clear that a significant portion 
of the berries were not merchantable. Based upon these two conclusions, we 
find that the prices fetched for the 1,536 trays sold to United Fruit & Produce 
Company were reasonable. We also find that it is appropriate to conclude, 
based upon the inspection report that 28.375% of the strawberries were not 
merchantable. Because complainant acknowledged responsibility for the 
condition defects when it accepted respondent’s rejection, it is appropriate to 
deduct this percentage of trays from the total number of trays for which 
respondent is accountable. This amounts to 654 trays of the remaining 768 
trays. Thus, respondent is liable under this theory of damages for 114 trays 
for which it did not account.’ Because respondent provided no proof as 
regards how these trays were disposed of, we find that complainant should be 
awarded the full contract price of $3.00 per tray, or $342.00. The total price 
fetched for the strawberries for which respondent was accountable was 
$3,654.00. 


1 70C.F.R. § 46.29a also states that a consignee may not sell goods outside its market area 
without the permission of the consignor. Respondent lacked permission. However, given the 
ripeness of the berries, we find that complainant was protected rather than damaged by 
respondent’s actions. 


2 See Barry Mathis Farms v. Kenneth Rose Co., Inc. 46 Agric. Dec. (1987), for discussion 
of the methodology of allocating percentages of condition defects to the parties for purposes 
of computing damages. This case meets the criteria set forth therein. 
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FINEST FRUIT, INC. v. DOUBLE "B" QUALITY PRODUCE, INC. 


Because complainant failed to deliver strawberries which met contract 
specifications, respondent was entitled to damages for costs necessarily 
incurred with respect to the berries. It paid freight in the amount of 
$2,073.60, and incurred a handling charge at the rate of $.40 a tray or $921.60 
which we conclude is appropriate. It also paid an inspection fee of $35.00 for 
which complainant, as the requesting party, is liable. Freshpict Foods, Inc. v. 
Empire Foods, Inc., 32 Agric. Dec. 1968 (1973). The total amount of damages 
incurred by respondent was $3,050.20. Respondent also remitted $893.40 to 
complainant. The total of $3,943.60 is more than the $3,654.00 which was 
fetched or should have been fetched or resale. Therefore, the complaint must 
be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


EMPIRE FRUIT CO., INC. v. ANTHONY GAGLIANO CO., INC. 
PACA Docket No. 2-7127. 
Decision and Order filed March 15, 1988. 


Dennis Becker, Presiding Officer. 

Complainant, pro se. 

LeRoy W. Gudgeon, Esquire, Northfield, Illinois, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
(Summarized) 
The complaint in this proceeding is dismissed. 
Copies of this order shall be served upon the parties. 


FINEST FRUIT, INC. v. DOUBLE "B" QUALITY PRODUCE, INC. 
PACA Docket No. 2-7282. 
Decision and Order filed March 15, 1988. 


Where respondent fails to state any defenses to allegations in complaint, reparation awarder. 


Edward M. Silverstein, Presiding Officer. 

Jeffrey R. Gilles, for complainant. 

Thomas R. Oliveri, for respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 





DECISION AND ORDER 

This is a reparation proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq..). 
A timely complaint was filed in which complainant seeks reparation against 
respondent, in the amount of $23,834.50, in connection with two transactions, 
in interstate and foreign commerce, involving plums, a perishable agricultural 
commodity. 

Each party was served with a copy of the Department’s report of 
investigation. Also, respondent was served with a copy of the Department’s 
report of investigation, and filed an answer thereto denying any liability to 
complainant. 

Although the amount involved exceeded $15,000.00, the parties waived 
oral hearing, and the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 C.F.R. § 47.20) was followed. Under this procedure, the 
verified pleadings of the parties are considered as part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence by way of verified 
statements. Complainant submitted an opening statement, respondent an 
answering statement, and complainant also submitted a statement in reply. 
Neither party filed a brief. 


Findings of Fact 

1. Complainant, Finest Fruit, Inc., is a corporation whose mailing address 
is 260-265 NYC Terminal Market, Bronx, New York 10474. 

2. Respondent, Double "B" Quality Produce, Inc., is a corporation whose 
mailing address is 315 W. Shields Boulevard, Fresno, California 93705. At all 
material times, respondent was licensed under the Act. 

3. On or about January 11, 1985, in the course of interstate and foreign 
commerce, respondent purchased one lot of Chilean plums, consisting of 474 
wooden Boxes of Santa Rosa plums and 462 wooden boxes of Black Amber 
plums, from complainant for a total agreed f.o.b. Los Angeles, California, 
contract price of $11,948.50. Respondent received and accepted the plums, 
but has not paid complainant for them. 

4. On or about January 28, 1985, in the course of interstate and foreign 
commerce, complainant consigned one lot of Chilean plums, consisting of 666 
wooden boxes of Linda Rosa plums and 2016 wooden boxes of Nubiana 
plums, to respondent. Respondent received the plums, and accounted to 
complainant for them in the total amount of $11,886.00. Despite accounting 
for them, respondent has not remitted the net proceeds received from the sale 
of these plums to complainant. 

5. An informal complaint was filed on August 12, 1985, which was within 
nine months after the causes of action herein accrued. 


Conclusion 
In its complaint, complainant alleges that respondent has failed to pay it 
for one lot of plums which the latter purchased from it, and also alleges that 
respondent has failed to remit the net proceeds received from one lot of 
plums which the respondent received from it on consignment. The respondent 
generally denied these allegations in its answer. In its answering statement, 
the respondent alleged, as its sole defense, that complainant owes it $32,807.14 
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in connection with unrelated matters. These latter matters are the subjects of 
private lawsuits brought by respondent in the Municipal Court of the State of 
California, Case No. 109494-5 (Fresno), and in the Superior Court for the 
State of California, Case No. 343702-7 (Fresno). The record does not reflect 
the specific subject matter of these two actions, however, since they are clearly 
not before us, we need not review them. Accordingly, we hold that 
respondent has failed to state any defense to the allegations of the 
complainant. In view of that, we find that the record in this case supports all 
of the allegations of complainant. We further hold that respondent has failed 
to pay complainant $23,834.50 in connection with the two transactions which 
are the subject of the instant action, and that its failure to do so is a violation 
of the Act for which reparation and interest should be awarded. 


Order 
Within thirty days from the date of this order, respondent shall pay 
complainant $23,834.50, as reparation, with interest thereon at the rate of 13% 
per annum from March 1, 1985, until paid. 


Copies of this order shall be served upon the parties. 


HAYWOOD COUNTY COOPERATIVE FRUIT & VEGETABLE 
ASSOCIATION, INC. v. ORLANDO TOMATO, INC. 

PACA Docket No. 2-7292. 

Decision and Order filed March 15, 1988. 


Burden of Proof - Complainant. 


Where complainant fails to prove that respondent purchased tomatoes from it, complaint is 
dismissed. 


Edward M. Silverstein, Presiding Officer. 

Pro se, for complainant. 

N. Lee Sasser, Jr., for respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) A 
timely complaint was filed in which complainant seeks reparation against 
respondent in the amount of $5,760.00 in connection with a transaction 
involving tomatoes, a perishable agricultural commodity, in interstate and 
foreign commerce. 

Each party was served with a copy of the Department’s report of 
investigation. In addition, respondent was served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to complainant. 
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As the amount involved did not exceed $15,000.00, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) was 
followed. Under this procedure, the verified pleadings of the parties are 
considered as part of the evidence in the case, as is the Department’s report 
of investigation. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Respondent filed an answering 
statement. Neither party filed a brief. 


Findings of Fact 

1. Complainant, Haywood County Cooperative Fruit & Vegetable 
Association, Inc., is a corporation whose mailing address is P.O. Box 115, 
Waynesville, NC 28786. 

2. Respondent, Orlando Tomato, Inc., is a corporation whose mailing 
address is P.O. Box 1160, Casselberry, Florida 32707. At all material times, 
respondent was licensed pursuant to the Act. 

3. On or about August 19, 1985, in the course of interstate and foreign 
commerce, the complainant sold a trucklot of tomatoes, consisting of 1,440 
boxes of #3 Greens, to an unknown person, for shipment to Puerto Rico, at 
an agreed total f.o.b. price of $5,760.00. The tomatoes were picked up, also 
on that date, by a truck which was dispatched by A & B Truck Brokers, Inc., 
P. O. Box 2007, Pompano Beach, Florida 33061. This company is owned and 
operated by Bob Bolton. The tomatoes were received from the truck by 
Puerto Rico Marine Management, P. O. Box 4044, Jacksonville, Florida 
32203, and transported to Puerto Rico where they were delivered to Caribbean 
Produce Exchange, Inc., P. O. Box GG, Caparra Heights, San Juan, Puerto 
Rico 00922. Upon receipt, the tomatoes were the subject of a Federal 
inspection. The certificate issued thereafter (F 054850) indicates the condition 
of the tomatoes as follows: "Average approximately 20% green and breakers, 
10% turning and pink 60% light red and red. From 4 to 26%, average 17% 
very serious damage by sunken discolored areas. From 4 to 28%, average 
12% Bacterial Soft Rot and Grey Mold Rot in various stages." On September 
5, 1985, 957 of the total 1,440 boxes of tomatoes were dumped. 

4. Caribbean Produce Exchange, Inc., handled the tomatoes on 
consignment. On or about December 31, 1985, it submitted an accounting for 
this consignment to Terrific Tomato co., P. O. Box 2145, 1500 W. Atlantic 
Boulevard, Pompano Beach, Florida 33051. The accounting indicated that 
Caribbean Produce Exchange, Inc., lost $3,366.36 on this shipment. Terrific 
Tomato Co. is owned and operated by Broderick Bolton who is the son of 
Bob Bolton, the owner and operator of A&B Truck Brokers, Inc. 

5. On or about August 20, 1985, complainant invoiced respondent for the 
shipment of tomatoes. 

6. On or about October 24, 1985, the respondent sent the complainant the 
following telegram: 


PLEASE REFRAIN FROM SENDING INVOICE FOR LOAD OF 
TOMATOES. YOUR INVOICES HAVE BEEN RETURNED TO 
YOU TWICE INDICATING NO PRODUCT HAS EVER BEEN 
PURCHASED FROM YOU BY OUR COMPANY. WE SUGGEST 
YOU BILL THE PEOPLE WHO BOUGHT SUCH PRODUCTS 
FROM YOU. 
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7. An informal complaint was filed on November 19, 1985, which was 
within nine months after the cause of action herein accrued. 


~ Conclusion 

A complainant has the burden of proving by a preponderance of the 
evidence all of the material allegations of its complaint, including the existence 
of a contract, the terms thereof, a breach by respondent, and damages 
resulting from that breach. Justice v. Milford Packing Co., 34 Agric. Dec. 533 
(1975). Thus, complainant here was required to prove, inter alia, that the 
respondent actually did purchase the tomatoes from it. The record, in the 
instant case, although some of the documents list the respondent as the 
shipper of the tomatoes to Puerto Rico, contains significant evidence that 
respondent did not participate in the transaction with complainant. That is, 
the record clearly establishes that Caribbean Produce Exchange, Inc., which 
ultimately received the subject tomatoes, accounted to Terrific Tomato co., 
and not to respondent, for them. Moreover, it does not appear that 
respondent had any contact with Caribbean Produce Exchange, Inc. The 
complainant has never attempted to explain why there does not appear to be 
any connection between respondent and Caribbean Produce Exchange, Inc., 
when the tomatoes, apparently, went directly from complainant’s location to 
the latter entity without any action being taken by respondent. In view of this, 
we think the record does not support a conclusion that the respondent, which 
denied being a party to the transaction both before and after the complaint 
was filed herein, was the purchaser of the tomatoes from complainant. 

Therefore, on the basis of the total record, we hold that complainant has 
failed to prove, by a preponderance of the evidence, all of the material facts 
in its complaint. See Royal Packing Co. v. Grand Prairie Prod. Brokerage, 34 
Agric. Dec. 1600 (1975). Accordingly, the complaint should be dismissed. 


Order 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 





RICHARD W. MERRITT, EARL W. MERRITT, ERIC R. MERRITT, and 
MARK O. MERRITT d/b/a E. W. MERRITT PACKING CO. v. KLEIMAN 
& HOCHBERG, INC. 

PACA Docket No. 2-7269. 

Decision and Order filed March 3, 1988. 


Rejection ineffective - Failure to Prove Damages - Dump Certificates. 


Where respondent, purchaser herein, fails to show that it gave shipper notice of rejection, it is 
deemed to have accepted the shipment in dispute. Respondent was therefore liable to pay the 
contract price less any provable damages sustained as a result of a breach of the contract by 
the shipper. Respondent failed to provide dump certificates or other suitable evidence that the 
goods dumped had no commercial value and therefore it has failed to prove damages. It is, 
therefore, liable for the full contract price. 


Peter V. Train, Presiding Officer. 

Thomas Oliveri, for Complainant. 

Stephen P. McCarron, for respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed in which complainant 
sought a reparation award against respondent in the amount of $12,485.00 in 
connection with the sale of three loads of mixed melons in interstate 
commerce. Subsequently to the filing to the complaint, respondent paid 
$4,553.19 as the undisputed amount due in connection with these shipments, 
leaving $7,931.81 still in dispute. 

A copy of the formal complaint and a copy of the Department’s report of 
investigation were served upon respondent. A copy of the report of 
investigation was served upon complainant. 

Respondent filed an unverified answer in which it asserted that the third 
shipment of melons did not meet the specifications of the contract and that it 
handled that shipment on a consignment basis for complainant’s account. The 
answer further asserted that respondent lost money on the third load and that 
it therefore deducted the loss from the amount due complainant from the sale 
of the first two loads. 

Since the amount claimed in damages does not exceed $15,000.00, the 
shortened procedure provided for in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) applies. Pursuant to such procedure, the parties were given 
an opportunity to submit additional evidence in the form of verified 
statements. Complainant filed an opening statement and a statement in reply 
to respondent’s answering statement. Both parties filed briefs in support of 
their positions. 


Findings of Fact 
1. E.W. Merritt Packing Co., hereinafter referred to as the complainant, 
is,and at times material herein was, a partnership composed of Richard W. 
Merritt, Earl W.Merritt, Eric R. Merritt, and Mark O.Merritt, whose post 
office address is P. O. Box 218, Tipton, California 93272. 


584 





RICHARD W. MERRITT, ET AL, v. KLEIMAN & HOCHBERG, INC. 


2. Respondent Kleiman & Hochberg, Inc., hereinafter referred to as the 
respondent, is, and at all times material herein. was, a corporation whose post 
office address 226-233 New York City Terminal Market, Bronx, New York 
10474. 

3. Both parties are, and at the time of the transactions involved herein 
were,licensed to do business under the Act. 

4. On the 7th, 12th and 14th days of September, 1985, complainant sold 
to respondent, in interstate commerce, 3 shipments of mixed melons. Robert 
G. Matock, Inc., Salinas, California, was the broker for the third load. On 
September 7, 1985, complainant shipped 400 cartons of honeydew melons at 
a total f.0.b. invoice price of $1,300.00. On September 12, 1985, complainant 
shipped 1,350 cartons of honeydew melons at a total f.o.b. invoice price of 
$4,747.50. On September 14, 1985, complainant shipped 525 cartons of 
honeydew melons, 260 cartons of crenshaw melons,and 525 cartons of casaba 
melons at a total f.0.b. invoice price of $6,437.50. 

5. Respondent accepted the first two loads, and has remitted $4,553.19 
as payment for them. With respect to the third load, respondent claims that 
the melons did not meet the contract specifications, and that it handled the 
load for complainant’s account. Respondent further asserts that it sustained 
a loss of $1,494.31 on this load. 

6. An inspection was made of the crenshaws and casabas i in the third load 
on September 10, 1985. No inspection was made of the honeydew melons in 
the third load. The inspection showed that an average of 11% of the 
crenshaws were soft and turning yellow in color. There was an average of 3% 
decay 12% of the casabas were soft and yellow in color, and there was an 
average of 4% decay. 

7. Respondent’s account of sale on the third load states that approximately 
75% of the crenshaws and 90% of the casabas were dumped. No dump 
certificates were provided complainant nor are there any certificates in the 
record of investigation. 

8. The formal complaint was filed on April 21, 1986, which was within 9 
months of the time the cause of action herein accrued. 


Conclusion 

There is no dispute as to respondent’s liability for the first two loads. The 
terms of the contract for the third load are not in dispute. Respondent 
asserts it is not liable to pay for the third load because the mixed melons on 
the third shipment did not meet contract specifications and the shipment was 
rejected. Complainant argues, however, that it never received notice of any 
rejection, and that respondent is, therefore, deemed to have accepted the 
shipment. 

A rejection is not effective unless the buyer seasonably notifies the seller, 
and the burden of proving seasonable notice rests upon the buyer. Se U.C.C. 
section 2-602; See also, San Tan Tillage Co. v. Kaps Foods, 38 Agric. Dec. 867 
(1979). A review of this record indicates that Joseph Mandell, apparently 
respondent’s counsel at the time, stated that respondent had notified the 
broker that it was rejecting the third shipment. However, not only is it well- 
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established that notice to the broker is not notice to the seller, (see, e.g. 
Stonoca Farms Corp. v. Clary, 33 Agric. Dec. 956 (1974), but the broker 
herein, Robert Matock, filed an affidavit in which he stated that he never 
received notice of any rejection. In fact, Matock stated that when he asked 
respondent about payment he was told that payment would be forthcoming, 
and nothing was mentioned about any problems. In its answering statement, 
Stanley Kleiman, one of respondent’s employees, states that he called 
complainant, and gave it the results of inspection, and told complainant that 
respondent was rejecting the load. Mr. Kleiman stated that although he asked 
how complainant wanted to handle the shipment, he received no instructions 
and therefore sold the merchandise for complainant’s account. Mr. Kleiman 
does not identify the person with whom he spoke. In light of complainant’s 
denial of notice,the broker’s statement that he was told payment would be 
made without any mention of problems with the third load, and respondent’s 
vague and inconsistent statements, respondent failed to show by the 
preponderance of the evidence that it gave notice of rejection to complainant. 

Having failed to timely reject the shipment, respondent is liable to pay 
the contract price less any provable damages sustained as a result of any 
breach of the contract by complainant. Wolf v. Mendelson-Zeller, 34 Agric. 
Dec. 690 (1975). 

As the party alleging the breach of contract, respondent has the burden of 
proving complainant’s breach and its damages. The honeydew melons in the 
third shipment were not inspected and there is, thus, no evidence that they did 
not meet the contract specification. Respondent is liable for the contract 
price of the honeydew melons, $1,837.50. 

The crenshaws and casabas were inspected. The preliminary restricted 
report (Exhibit 4-D in report of investigation) shows that an average of 11% 
of the crenshaws were soft and turning yellow in color. There was an average 
of 3% decay. With respect to the casabas, 12% were soft and yellow in color 
and there was an average of 4% decay. The account of sales submitted by 
respondent (Exhibit 4-B in report of investigation), however, shows that of 
the 260 cartons of crenshaws, 199 cartons were dumped. Of the 525 cartons 
of casabas, 476 cartons were dumped. No dump certificates were provided 
complainant, nor are there any in the record. One must infer that no dump 
certificates were obtained. 

Under section 46.22 of the regulations issued pursuant to the Act (7 C.F.R. 
§ 46.22), a clear and complete record shall be maintained showing justification 
for dumping, and if, as here, 5% or more of a shipment is dumped, an official 
certificate, or other specified evidence, shall be obtained to prove the produce 
was without commercial value. As noted above,no dump certificates are in the 
record. The respondent has, therefore, failed to show that the 199 cartons of 
crenshaws and the 476 cartons of casabas had no commercial value. The 
results of the inspection clearly do not support such an enormous amount of 
dumping. Respondent has therefore failed to prove damages. 

Respondent is thus liable for the contract price on the third shipment, or 
$6,437.50. The total contract price for the 3 shipments was $12,485.00. 
Respondent has remitted $4,553.19, leaving a balance of $7,931.81 





POST & TABACK, INC. v. TAM PANNO, JR., INC. 


- The failure of respondent to pay this amount to complainant is a violation 
of section 2 of the Act. Reparation should be awarded to complainant in the 
amount of $7,931.81, with interest. 

Order 
Within 30 days from the date of this order, respondent shall pay to 
complainant $7,931.81 as reparation with interest thereon at the rate of 13 
percent per annum from October 1, 1985 until paid. 
Copies of this order shall be served upon the parties. 


PARIS FOODS CORP. v. EDWARD BOKER FROSTED FOODS, INC. 
PACA Docket No. R-88-59. 
Order of Dismissal filed March 14, 1988. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By letter dated February 18, 1988, complainant notified the Department 
that it no longer wished to pursue the complaint. Complainant, in its letter 


of February 18, 1988, authorized dismissal of its complaint filed herein. 
Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


POST & TABACK, INC. v. TOM PANNO, JR., INC. 
PACA Docket No. 2-7288. 
Decision and Order filed March 15, 1988. 


Where respondent has stated no defense to the complainant’s allegations that is failed to pay 
for it’s purchases, reparation is awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 


Respondent, pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
This is a reparation proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.). A 
timely complaint was filed in which complainant seeks reparation against 
respondent, in the amount of $40,930.75, in connection with 55 trucklots of 
mixed fruits and vegetables, all being perishable agricultural commodities, in 
interstate commerce. 





Each party was served with a copy of the Department’s report of 
investigation. also, respondent was served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to complainant. 

Although the amount involved exceeded $15,000.00, the parties waived 
oral hearing, and the shortened procedure provided in section 47.20 of the 
Rules of Practice was followed (C.F.R. § 47.20). Under this procedure, the 
verified pleadings of the parties are considered part of the evidence of the 
case, as is the Department’s report of investigation. The answer in this case, 
since it was not verified, was not considered as evidence. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statement, but neither party did so. Neither party filed a brief. 


Findings of Fact 

1. Complainant, Post & Taback, Inc., is a corporation whose mailing 
address is 253-6 N.Y.C. Terminal Market, Bronx, Nw York 10474. 

2. Respondent, Tom Panno, Jr., Inc., is a corporation whose mailing 
address is 48 Cornelia Street, Newark, New Jersey 07105. At all material 
times, respondent was licensed under the Act. 

3. During the period January 2, 1986, through March 31, 1986, in the 
course of interstate commerce, the respondent purchased, received, and 
accepted 55 trucklots of mixed fruits and vegetables, all being perishable 
agricultural commodities, from complainant. The total invoice prices for these 
55 trucklots was $45,350.75. Respondent has paid complainant only $4,420.00 

4. A formal complaint was filed on May 2, 1986, which was within nine 
months after the causes of action herein accrued. 


Conclusion 

The respondent purchased. received, and accepted 55 trucklots of mixed 
produce from complainant having an invoice value of $45,350.75. It has paid 
complainant only $4,420.00. In its unsworn answer, the complainant alleges 
that it has certain grievances with respect to the manner in which the 
complainant dealt with it, and it also alleges that complainant did not properly 
credit it for returned items. However, respondent has not supported there 
allegations with any proof. Accordingly, we find that respondent’s failure to 
pay complainant the balance due it of $40,930.75 is a violation of section 2 of 
the Act for which reparation plus interest should be awarded. 


Order 
Within thirty days from the date of this order, respondent shall pay 
complainant, as reparation, $40,930.75 with interest thereon at the rate of 13% 
per annum from April 1, 1986, until paid. 
Copies of this order shall be served upon the parties. 





SEABROOK FOODS, INC. v. EDWARD BOKER FROSTED *OODS, INC. 


READY PAC PRODUCE, INC. v. B & G PRODUCE, INC. 
PACA Docket No. 2-7322. 
Decision and Order filed March 14, 1988. 


George D. Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
(Summarized) 
Within thirty days from the date of this order respondent shall pay to 
complainant $37,219.00, with interest thereon at the rate of 13 percent per 
annum from March 1, 1986, until paid. 


SEABROOK FOODS, INC. v. EDWARD BOKER FROSTER FOODS, INC. 
PACA Docket No. R-88-55. 
Order of Dismissal filed March 14, 1988. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) . 

This is a reparation proceeding under the Perishable Agricultral 
Commodites Act, 1930, as amended (7 U.S.C 499a et seq.). 

By letter dated January 25, 1988, respondent notified the Department that 
this matter had been settled between the parties. Following receipt of that 
letter, the presiding officer notified the complainant that it had 10 days to 
show cause why its complaint should not be dismissed. Complainant failed 
to respond to that notice. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 





SUN VALLEY PRODUCE, INC. v. NATIONAL PRODUCE CO. 
PACA Docket No. R-88-84. 
Order of Dismissal filed March 14, 1988. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

By letter dated February 18, 1988, complainant notified the Department 
that respondent tendered to complainant a check in full settlement of 
complainant’s claim. Complainant, in its letter of February 18, 1988, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


WORLDWIDE IMP-EX, INC. v. JEROME GROSSMAN d/b/a JEROME 
BROKERAGE DISTRIBUTING CO. 

PACA Docket No. 2-7068. 

Order on Reconsideration filed March 8, 1988. 


Order on Reconsideration issued by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION 
(Summarized) 

An Order was issued on January 13, 1988, awarding reparation to 
complainant in the amount of $65,299.10. On February 11, 1988, respondent 
filed a Motion for Reconsideration. Upon review of the matters raised in 
respondent’s motion it is found that all issues were adequately considered in 
the Decision. Therefore, respondent’s motion is denied and the Decision and 
Order of January 13, 1988, remains in effect with exception that payment shall 
be required within 30 days from the date of this Order. 

Copies of this Order shall be served on the parties. 





REPARATION DEFAULT ORDERS ISSUED BY 


DONALD A. CAMPBELL, JUDICIAL OFFICER 
(Summarized) 


ANTHONY FARMS INC. v. NORTH CENTRAL CORPORATION. 
PACA Docket No. RD-88-176. 
Default Order issued March 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $40,171.80, 
plus 13 percent interest per annum thereon from, May 1, 1987, until paid. 


AVILA PRODUCE DISTRIBUTORS INC. v. CESAR De SARACHO 
d/b/a De SARACHO PRODUCE INC. 

PACA Docket No. RD-88-191. 

Default Order issued March 24, 1988. 


Respondent was ordered to pay complainant, as reparation, $6,498.90, plus 
13 percent interest per annum thereon from, May 1, 1987, until paid. 


DARYL R. BARTH & SHERRY A. BARTH d/b/a BARTH SALES 
v. SELECT PRODUCE INC. 

PACA Docket No. RD-88-190. 

Default Order issued March 23, 1988. 


Respondent was ordered to pay complainant, as reparation, $17,565.00, 
plus 13 percent interest per annum thereon from, August 1, 1987, until paid. 


BOSKOVICH FARMS INC. v. H. HALL & CO. INC. 
PACA Docket No. RD-88-175. 
Default Order issued March 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $5,904.37, plus 
13 percent interest per annum thereon from, December 1, 1986, until paid. 





BOSTON TOMATO CO. INC. v. ANTONE P. MEDERIROS, JR. 
and MICHAEL W. UPTON d/b/a T&M FRUIT & PRODUCE. 
PACA Docket No. RD-88-163. 

Default Order issued March 22, 1988. 


Respondent was ordered to pay complainant, as reparation, $11,036.50, 
plus 13 percent interest per annum thereon from, November 1, 1986, until 
paid. 


C. H. ROBINSON COMPANY v. WHIZPAC, INC. 
PACA Docket No. RD-86-105. 
Order filed March 1, 1988. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DENYING MOTION TO REOPEN, 
VACATING STAY ORDER REINSTATING DEFAULT ORDER 

In this proceeding under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. § 499a et seq.), the respondent failed to file a 
timely answer. A default order was issued on January 2, 1986, awarding 
repartion to complainant in the amount of $5,128.80, plus interest. 
Respondent filed a motion to reopen the proceeding after default and allow 
the filing of an answer pursuant to section 47.25 of the Rules of Practice (7 
C.F.R. § 47.25(e)). A stay order was issued on February 13, 1986. Due to 
administrative error, no further action was taken on respondent’s motion. 

Respondent’s motion is submitted by a Chet Warford, a salesman, who 
states that he has been out of the State of Floriday since May 1985, and was 
thus unable to answer the complaint. However, since respondent is a 
corporation, someone other than Mr. Warford was certainly knowledgable 
about the transaction at issue and could have prepared the answer. 

Respondent has not demonstrated a "goog reason" for granting its motion. 
7C.F.R. § 47.25(e)). The motion to reopen after default is therefore denied. 

The February 13, 1986, stay order is vacated, and the January 2, 1986, 
default order is reinstated, with the amount awarded therein, including 
interest, to be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


C.H. ROBINSON COMPANY v. MID-STATE FOODS INC. 
PACA Docket No. RD-88-185. 
Default Order issued March 23, 1988. 


Respondent was ordered to pay complainant, as reparation, $9,924.68, plus 
13 percent interest per annum thereon from, August 1, 1987, until paid. 





REPARATION DEFAULT ORDERS 


DIAMOND FRUIT & VEGETABLE DISTRIBUTORS v. CLEO OWENS 
d/b/a GOLDEN STATE MARKETING. 

PACA Docket No. RD-88-172. 

Default Order issued March 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,054.80, plus 
13 percent interest per annum thereon from, February 1, 1987, until paid. 


DIXIELAND PRODUCE INC. v. MOORE MARKETING INC. 
PACA Docket No. RD-88-181. 
Default Order issued March 22, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,972.72 plus 
13 percent interest per annum thereon from, February 1, 1987, until paid. 


HALL & COLE PRODUCE INC. v. A & S FRUIT & PRODUCE 
CO. INC. 

PACA Docket No. RD-88-184. 

Default Order issued March 22,1988. 


Respondent was ordered to pay complainant, as reparation, $3,326.40 plus 
13 percent interest per annum thereon from, July 1, 1987, until paid. 


HELMS POTATO CO. v. G.B. INVESTMENT CO. and 
SUNWORTH CORPORATION d/b/a SUNWORTH PACKING 
COMPANY. 

PACA Docket No. RD-88-165. 

Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $7,298.50, plus 
13 percent interest per annum thereon from, January 1, 1987, until paid. 





REPARATION DEFAULT ORDERS 


HORWATH & CO., INC., a/t/a GONZALES PACKING CO. 
v. BROOKS LISENBEY d/b/a LISENBEY’S PRODUCE. 
PACA Docket No. RD-87-535. 

Order filed March 3, 1988. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT, 
VACATING STAY ORDER, REINSTATING DEFAULT ORDER 

In this proceeding under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. § 499a et seq.), the respondent failed to file a 
timely answer. A default order was issued on October 14, 1987, awarding 
complainant $9,142.50 plus interest. However, subsequent to the issuance of 
a Default Order, respondent filed a motion to reopen the proceeding after 
default and allow the filing of an answer pursuant to section 47.25 of the 
Rules of Practice (7 C.F.R. § 47.25(e)). The default order was stayed on 
October 27, 1987. 

In his motion, respondent states that there "seems to have been a 
misunderstanding or an oversight on my part concerning this action." He says 
that he has "been communicating with Cathy at the Fort Worth office on 
several occasions concerning this case." There is no explaination offered by 
respondent as to the nature of his alleged misunderstanding, or the 
significance of his alleged communications with the Fort Worth office. On the 
contrary, respondent was explicitly told the nature of an answer, how to 
prepare it, and the fact that informal responses are not considered formal 
answers in the Department’s July 15, 1987, letter transmitting the complaint. 
Respondent’s motion must, therefore, be denied. 

The October 27, 1987, stay order is hereby vacated and the October 14, 
1987, default order is reinstated, with the amount awarded therein, including 
interest, to be payable within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


JACK T. BAILLIE CO. INC. v. MORGAN W. PILGRAM 
d/b/a POOR BOY’S FRUIT MKT. 

PACA Docket No. RD-88-166. 

Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,482.00, plus 
13 percent interest per annum thereon from, December 1, 1986, until paid. 





REPARATION DEFAULT ORDERS 


RICHARD JOHNSON and E.L. JOHNSON JR. d/b/a 
JOHNSON BROTHERS v. S.W. FLORIDA SALES CORP. 
PACA Docket No. RD-88-167. 

Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $22,225.00, 
plus 13 percent interest per annum thereon from, May 1, 1987, until paid. 


MAINE POTATO GROWERS INC. v. MOORE MARKETING INC. 
PACA Docket No. RD-88-179. 
Default Order issued March 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $5,256.00, plus 
13 percent interest per annum thereon from, August 1, 1986, until paid. 


EDWARD J. McCRINK d/b/a M kK RANCH vy. ILIAS OD. 
GIANNAKOPOULOS d/b/a LOUIS PRODUCE COMPANY. 

PACA Docket No. RD-88-174. 

Default Order issued March 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $3,762.00, plus 
13 percent interest per annum thereon from, September 1, 1986, until paid. 


METRO PRODUCE INC. v. PETER J. TOCCO d/b/a 
PREMIER PRODUCE CO. 

PACA Docket No. RD-88-171. 

Default Order issued March 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $12,714.25, 
plus 13 percent interest per annum thereon from, August 1, 1987, until paid. 


NORDEN FRUIT CO. a/t/a EAGLE FRUIT PRODUCE v. 
P. J. FRUIT AND VEGETABLES. 

PACA Docket No. RD-88-162. 

Default Order issued March 1, 1988. 


Respondent was ordered to pay complainant, as reparation, $6,851.50, plus 
13 percent interest per annum thereon from, December 1, 1986, until paid. 
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REPARATION DEFAULT ORDERS 


NORTH SIDE BANANA COMPANY v. JIMMY PIERCE d/b/a 
La Cal PRODUCE. 

PACA Docket No. RD-88-195. 

Default Order issued March 24, 1988. 


Respondent was ordered to pay complainant, as reparation, $16,522.72, 
plus 13 percent interest per annum thereon from, October 1, 1986, until paid. 


NORTHERN PRODUCE/MUSHROOMS INC. v. CHINOOK FOODS 
and SERVICE INC. 

PACA Docket No. RD-88-170. 

Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $13,674.85, 
plus 13 percent interest per annum thereon from, February 1, 1987, until paid. 


P & J WHOLESALE PRODUCE INC. v. CARLOS LEON d/b/a 
FIESTA LATINA SPECIALTY FOOD PRODUCTS. 

PACA Docket No. RD-88-188. 

Default Order issued March 23, 1988. 


Respondent was ordered to pay complainant, as reparation, $10,581.00, 
plus 13 percent interest per annum thereon from, June 1, 1986, until paid. 


PARIS FOODS CORPORATION v. CAROLINA FROZEN FOODS INC. 
PACA Docket No. RD-88-183. 
Default Order issued March 22, 1988. 


Respondent was ordered to pay complainant, as reparation, $19,216.88, 
plus 13 percent interest per annum thereon from, June 1, 1987, until paid. 


PAWEL DISTRIBUTING CO. v. RUENGSORN UDOM d/b/a THAI FRESH 
TRADING. 

PACA Docket No. RD-88-177. 

Default Order issued March 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,528.00, plus 
13 percent interest per annum thereon from, January 1, 1987 until paid. 
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REPARATION DEFAULT ORDERS 


PINNACLE PRODUCE LTD. v. STEGEMAN MARKETING SERVICES 
INC. 

PACA Docket No. RD-88-164. 

Default Order issued March 1, 1988. 


Respondent was ordered to pay complainant, as reparation, $14,812.50, 
plus 13 percent interest per annum thereon from, December 1, 1986 until 
paid. 


POST & TABACK INC. v. THE PIONEER FRUIT & COMMISSION CO. 
PACA Docket No. RD-88-178. 
Default Order issued March 8, 1988. 


Respondent was ordered to pay complainant, as reparation, 4,424.00, plus 
13 percent interest per annum thereon from, April 1, 1987 until paid. 


PRODUCE SPECIALISTS OF ARIZONA , v. VIC MAHNS INC. 
PACA Docket No. RD-88-187. 
Default Order issued March 23, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,264.15, plus 


13 percent interest per annum thereon from, April 1, 1987. until paid. 


PRODUCE SPECIALISTS OF ARIZONA, INC., v. BRAD D. McQUEEN 
AND MARK C. McQUEEN d/b/a AL McQUEEN AND SONS. 

PACA Docket No. RD-85-344. 

Order to Show Cause issued by Donald A. Campbell, Judicial Officer. 


ORDER TO SHOW CAUSE 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a default order 
was issued on September 1, 1985, awarding reparation to complainant in the 
amount of $8,421.11. Respondents moved that the default order be 
reconsidered, alleging that they had filed for bankruptcy. On October 31, 
1985, the proceeding was stayed, and complainant given a chance to respond 
to the motion to reconsideration, which complainant failed to do. Due to 
administrative error, this motion was never ruled on, and this proceeding 
remained stayed. 

There is no need to rule upon respondents’ motion at this time, as it 
probably has been rendered moot. If respondents have fully liquidated under 
Chapter 7 of the Bankruptcy Code (11 U.S.C. § 701 et seq.), they have been 
discharged, and the reparation complaint must be dismissed. As more than 
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REPARATION DEFAULT ORDERS 


two years have elapsed since notice of respondents’ bankruptcy was given in 
this forum, we can reasonably assume that respondents have been discharged. 

Complainant will have 14 days from its receipt of this order to show cause 
why the complaint should not be dismissed because of respondents’ discharge 
in bankruptcy. If complainant does not file such information with the 
Department within this 14 day period, it will be assumed that respondents 
have been discharged, and the complaint will be dismissed. 

Copies of this order shall be served upon the parties. 


H. SCHNELL & COMPANY INC. v. J. PANDEL & SON INC. 
PACA Docket No. RD-88-168. 
Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $9,221.00 plus 
13 percent interest per annum thereon from, August 1, 1986 until paid. 


SCOTT FINKS CO. INC. v. JOE B. ALLEY d/b/a A-1 PRODUCE 
COMPANY OF JACKSON MISS. 

PACA Docket No. RD-88-180. 

Default Order issued March 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,745.00, plus 
13 percent interest per annum thereon from, November 1, 1986 until paid. 


SIX L’S PACKING COMPANY INC. v. VIC MAHNS INC. 
PACA Docket No. RD-88-186. 
Default Order issued March 23, 1988. 


Respondent was ordered to pay complainant, as reparation, $7,800.00, plus 
13 percent interest per annum thereon from, July 1, 1987 until paid. 


STANDARD FRUIT & VEGETABLE CO. INC. v. SELECT PRODUCE INC. 
PACA Docket No. RD-88-193. 
Default Order issued March 24, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,275.00, plus 
13 percent interest per annum thereon from, July 1, 1987 until paid. 
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REPARATION DEFAULT ORDERS 


SUNBELT TOMATO SALES INC. v. INDEPENDENCE PRODUCE 
COMPANY INC. 

PACA Docket No. RD-88-182. 

Default Order issued March 22, 1988. 


Respondent was ordered to pay complainant, as reparation, $12,212.00, 
plus 13 percent interest per annum thereon from, July 1, 1987 until paid. 


SUNTREAT GROWERS & SHIPPERS INC. v. ZELLWOOD FARMERS 
MARKET INC. 

PACA Docket No. RD-88-169. 

Default Order issued March 2, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,339.00, 
plus 13 percent interest per annum thereon from, August 1, 1987 until paid. 


LARRY TROVER PRODUCE INC. v. VALLEY PRODUCE. 
PACA Docket No. RD-88-173. 
Default Order issued March 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,070.00, plus 
13 percent interest per annum thereon from, May 1, 1987 until paid. 


UCON PRODUCE INC. v. SOSA PRODUCE CORP. 
PACA Docket No. RD-88-192. 
Default Order issued March 24, 1988. 


Respondent was ordered to pay complainant, as reparation, $5,525.00, plus 
13 percent interest per annum thereon from, March 1, 1987 until paid. 


V. L. WALKER CO. INC. v. VIC MAHNS INC. 
PACA Docket No. RD-88-194. 
Default Order issued March 24, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,690.50, plus 
13 percent interest per annum thereon from, August 1, 1987 until paid. 





REPARATION DEFAULT ORDERS 


WINTER FRUIT DISTRIBUTORS INC. v. CHAPMAN PRODUCE CO. INC. 
PACA Docket No. RD-88-189. 
Default Order issued March 23, 2988. 


Respondent was ordered to pay complainant, as reparation, $1,296.00, plus 
13 percent interest per annum thereon from, March 1, 1987 until paid. 





PLANT QUARANTINE ACT 


In re: SONIE ANDRE. 
P.Q. Docket No. 310. 
Default Decision and Order filed November 24, 1987. 


Importation of mangoes and yams without permit - Failure to deny material allegations. 


Lori Monfort, for Complainant. 
Respondent, Pro Se. 
Default Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (Act) ( U.S.C. §§ 151-164a and 17) by a Complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
Respondent violated section 319.56-2(e) of the regulations (7 C.F.R. § 319.56- 
2(3)) issued under the Act. A copy of the Complaint and the Rules of 
Practice governing proceedings under the Act were served by certified mail 
on Respondent by the Hearing Clerk on May 18, 1987. 

Respondent was informed in the Complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
receipt of the Complaint, that failure to deny, other wise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the Complaint and waiver 
of hearing. The letter of service also advised Respondent that failure to 
request an oral hearing with the time for filing an answer would constitute a 
waiver of an oral hearing. Respondent failed to deny the material allegations 
in the Complaint and failed to request an oral hearing. 

Respondent’s failure to deny the material allegations of the Complaint 
constitutes an admission cf the allegations in the Complaint pursuant to 
section 1.136(c) of the Rules of Practice (7. C.F.R. 1.136(c)) and a waiver of 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Because no basis for a hearing exists, the material allegations of fact in the 
Complaint are adopted and set forth as the Findings of Fact. 


Findings of Fact 

1. Sonie Andre, Respondent, is an individual whose mailing address is 
1035 Washington Avenue, Brooklyn, New York 11225. 

2. On or about May 18, 1985, Respondent imported from Haiti mangoes 
and yams in violation of section 319.56-2(e) of the.regulations (7 C.F.R. § 
319.56(e)) because the mangoes and yams were not imported under permit, 
as required. 


Conclusion 
Respondent’s failure to deny the material allegations of the Complaint is 
deemed an admission of the allegations. By reason of the Findings of fact, 
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respondent has violated the Act and a regulation issued under the Act. 
Therefore, the following Order is issued. 


Order 
Sonie Andre is hereby assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order and which shall be forwarded within thirty (30) 
days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 310. 

This order shall have the same force and effect as is entered after full 
hearing and shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

(This decision and order became final March 2, 1988.-Editor.) 


In re: BLACK SEA SHIPPING COMPANY. 
P.Q. Docket No. 311. 
Decision and Order filed January 15, 1988. 


Failure to contain foreign garbage in proper receptacles - Failure to file answer. 


Robert Broussard, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Edward M. McGrail, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Act of August 20, 1912, as 
amended (7 U.S.C. §§ 151-164a and 167), the Act of February 2, 1903, as 
amended (21 U.S.C. 111 and 120), and the Federal Plant and Pest Act, as 
amended (7 U.S.C. §§ 150 aa et seq.) by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 330.400( )(1) and 94.5(b)(1) of the regulations promulgated 
under these Acts. (7 CFR § 330.400(b)(1), 9 CFR § 94.5(b)(1)). Copies of 
the complaint and the Rules of Practice governing proceedings under the Act 
were served by the Hearing Clerk, by certified mail, upon respondent. 

The respondent was informed in the complaint and the letter of service 
that an answer should be filed within twenty (20) days after service of the 
complaint, and that failure to file an answer would constitute an admission 
of the allegations in the complaint, under 7 CFR § 1.136(c). The respondent 
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BLACK SEA SHIPPING COMPANY 


was also informed that failure to file an answer would constitute a waiver of 
hearing, as provided in section 1.139 of the Rules of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period provided 
constitutes an admission of the allegations in the complaint, under section 
1.136(c) of the Rules of Practice (7CFR § 1.136(c)). Respondent’s failure to 
file an answer also constitutes a waiver of hearing under section 1.139 of the 


Rules of Practice (7 CFR § 1.139). Since respondent is deemed to have 
admitted the material allegations of fact in the complaint, they are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 

The Black Sea Shipping Company, Odessa, USSR, respondent, is now and 
at all times material to this complaint the owner of the vessel M/V Pytor 
Smorodin. 

1. The servicing agent for Black Sea Shipping Company is Universal 
Shipping Agency having a mailing address at P. O. Box 20490, Dag 
Hammarskjald Center, New York, New York 10017. 

2. On or about November 5, 1985, in New Orleans, Louisiana, there was 
aboard respondent’s vessel, the M/V Pytor Smorodin, foreign origin garbage 
in open containers in violation of section 330.400(b)(1) of the regulations (7 
CFR § 330.400(b)(1)) and section 94.5(b)(1) of the regulations (9 CFR § 
94.5(b)(1)), because the foreign origin garbage was not contained in tight, 
leak-proof covered receptacles, as required. 


Conclusion 
The respondent has failed to file any answer to any of the allegations in 
the complaint. The consequences of such a failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By its silence respondent has admitted all of the material allegations of fact 
in the complaint and has waived a hearing. 
By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following 
order is therefore issued. 


Order 
Respondent Black Sea Shipping Company is hereby assessed a civil penalty 
of five hundred dollars ($500.00) which shall be payable to the “Treasurer of 
the United States" by certified check or money order, and which shall be 
forwarded to USDA, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, Minnesota 
55403, within thirty (30) days from the effective date of this order. 





This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.145). 

(This decision and order became final March 23, 1988.-Editor.) 


In re: CONTINENTAL AIRLINES, INC. 
P.Q. Docket No. 328. 
Decision and Order filed March 30, 1988. 


Improper disposal of foreign garbage - Admission of all material allegations. 


The Judicial Officer affirmed Judge Kane’s order assessing a civil penalty of $375 against 
respondent under the Plant Quarantine Act on the basis of the In re Kaplinsky. 


Cynthia Koch, for Complainant. 

Respondent, Pro se. 

Initial Decision and Order issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
This is an appeal by respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Plant 
Quarantine Act of August 20, 1912, as amended (7 U.S.C. § § 151-164a, 167), 
and the regulations thereunder. The case is governed by Jn re Kaplinsky, 47 
Agric. Dec. _ (Mar. 30, 1988), attached as Appendix B. The default order 


in this case was issued because respondent’s timely answer admits the 
violation. Although the answer asserts that respondent’s employee was 
unaware of the requirements of the regulation, and that corrective action by 
respondent has been taken, a civil penalty is, nonetheless, appropriate, under 
Kaplinsky. Accordingly, the following order (which is the order that must be 
complied with, rather than the ALJ’s order) should be issued in this case. 


Order 
Respondent is hereby assessed a civil penalty of $375, which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, which shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 328. 





CONTINENTAL AIRLINES, INC. 


Appendix A 


UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re: ) P.Q. Docket No. 328 
Continental Airlines, Inc., ) 
) 
Respondent ) 
) Decision and Order For 
) Continental Airlines, Inc. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the removal and treatment of 
foreign origin garbage brought into the United States (7 C.F.R. § 330.100 et 
seq. and 9 C.F.R. § 94.5 et seq.), hereinafter the regulations, in accordance 
with the Rules of Practice in 7 C.F.R. § § 1.130 et seg. and 380.1 et seq. and 9 
C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on April 21, 1987, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
October 4, 1986, Continental Airlines, Inc., respondent, removed 
approximately two (2) aircraft meals from Continental Airlines Flight No. 
582, which had arrived at the Guam International Air Terminal, Tamuning, 
Guam, from Manila, Republic of the Philippines, in violation of sections 
330.400(b)(1) and 94.5(b)(1) of the regulations [7 C.F.R. § 330.400(b)(1) and 
9 C.F.R. § 94.5(b)(1), respectively], because the aircraft meals, which were 
foreign origin garbage, were not removed to an approved facility for 
incineration, sterilization, or grinding into an approved sewage system, as 
required. 

On May 19, 1987, the respondent filed an answer responding to and 
admitting the allegations contained in the complaint. This admissioa of the 
allegations contained in the complaint constitutes a waiver of hearing (7 
C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 

1. Continental Airlines, Inc., respondent, is a corporation doing business 
at P.O. Box 8778, Tamuning, Guam 96911. 

2. On or about October 4, 1986, the respondent removed approximately 
two (2) aircraft meals from Continental Airlines Flight No. 582, which had 
arrived at the Guam International Air Terminal, Tamuning, Guam, from 
Manila, Republic of the Philippines, in violation of sections 330.400(b)(1) and 
94.5(b)(1) of the regulations [7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 
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94.5(b)(1), respectively], because the aircraft meals, which were foreign origin 
garbage, were not removed to an approved facility for incineration, 
sterilization, or grinding into an approved sewage system, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.400(b)(1) and 94.5(b)(1) of the 
regulations [7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), respectively]. 
Therefore, the following Order is issued. 


Order 

The respondent, Continental Airlines, Inc., is hereby assessed a civil 
penalty of three hundred seventy five dollars ($ 375.00), which shall be payable 
to the “Treasurer of the United States," by certified check or money order, 
and which shall be sent to "USDA, APHIS Field Servicing Office, Accounting 
Section, Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, 
Minnesota 55403," within thirty (30) days from the effective date of this Order. 
Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 328. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


Done at Washington, D.C., 
this 9th day of December, 1987. 


Paul Kane 
Administrative Law Judge 
Appendix B 
In re Kaplinsky, 47 Agric. De. (Mar. 30, 1988). 


In re: LAWRENCE CRAIG. 
P.Q. Docket No. 277. 
Decision and Order filed March 30, 1988. 


Importation of avocados without permit - Admission of material allegations. 


The Judicial Officer affirmed Judge Baker’s order assessing a civil penalty of $375 against 
respondent under the Plant Quarantine Act on the basis of Jn re Kaplinsky. 


Robert Broussard, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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LAWRENCE CRAIG 


DECISION AND ORDER 

This is an appeal by respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Plant 
Quarantine Act of August 20, 1912, as amended (7 U.S.C. § § 151-164a, 167), 
and the regulations thereunder. The case is governed by In re Kaplinsky, 47 
Agric. Dec. _ (Mar. 30, 1988), attached as Appendix B. The default order 
in this case was issued because respondent’s timely answer admits the 
violation. Although the answer asserts that respondent declared the 
prohibited items, the answer also states that declaration came after the search 
began, which is not a mitigating circumstance to lessen the appropriate civil 
penalty under Kaplinsky. Accordingly, the following order (which is the order 
that must be complied with, rather than the ALJ’s order) should be issued in 
this case. 


Order 
Respondent is hereby assessed a civil penalty of $375, which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, which shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 


certified check or money order that payment is in reference to P.Q. Docket 
No. 277. . 


Appendix A 
UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
P.Q. Docket No. 277 


Decision and Order 


) 

) 

Lawrence Craig, ) 
Respondent ) 

) 
) 


Preliminary Statement 
This proceeding was instituted under the Plant Quarantine Act, as 
amended, (7 U.S.C. § § 151-165 and 167 et seq.) (hereinafter the "Act") by a 
complaint issued by the Administrator of the Animal and Plant Health 
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Inspection Service, United States Department of Agriculture. The complaint 
alleged that respondent violated sections 151-165 and 167 of the Act (7 U.S.C. 
§ § 151-165 and 167) and section 319.56-2(e) of the regulations promulgated 
thereunder (7 C.F.R. § 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, upon 
respondent on September 16, 1986. 

In response to the complaint, the respondent filed an answer in which he 
admitted all the material allegations of fact. Based upon such admission and 
in accordance with section 1.139 of the Rules of Practice, the complainant 
filed a proposed decision along with a motion for the adoption thereof with 
the Hearing Clerk. 

Pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139) 
applicable to this proceeding, the respondent was informed that the filing of 
an answer which admitted all the material allegations contained in the 
complaint, would constitute a waiver of hearing. The respondent has filed an 
answer which admits all the material allegations contained in the complaint. 
He further admitted said allegations in his objections to the proposed 
decision, filed July 6, 1987. An oral hearing is not warranted. 

This Decision and Order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by the respondent in his answer, are adopted and set forth herein 
as the findings of fact. 


Findings of Fact 

1, Lawrence Craig, hereinafter the respondent, is an individual whose 
address is 577 Fern Avenue, Elmhurst, Illinois 60126. 

2. On or about January 26, 1986, the respondent imported from Mexico 
approximately three (3) avocados in violation of section 319.56-2(e) of the 
regulations (7 C.F.R. § 319.56-2(e)), because the avocados were not imported 
under permit, as required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 





YEE HING FAT 


Order 
The respondent is hereby assessed a civil penalty of three hundred seventy 

five dollars ($375.00). This order shall have the same force and effect as if 
entered after full hearing and shall be final and effective 35 days after service 
of this Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

Done at Washington, D.C., 

this _ day of , 1987 


Dorothea A, Baker 
Administrative Law Judge 


In re Kaplinsky, 47 Agric. Dec. (Mar. 30, 1988). 


In re: YEE HING FAT. 
P.Q. Docket No. 255. 
Decision and Order filed March 30, 1988. 


Importation of beans without permit - Admission of material allegations. 


Clement McGovern, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act, as 
amended, (7 U.S.C. § § 151-165 and 167 et seq.) hereinafter the "Act") by a 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The complaint 
alleged that respondent violated sections 151-165 and 167 of the Act (7 
U.S.C. §§ 151-165 and 167) and section 319.56-2(e) of the regulations 
promulgated thereunder (7 C.F.R. § 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, upon 
respondent on June 18, 1986. 


’This civil penalty is in conformance with the guidelines set forth in Jn re: Lopez, 44 A.D. 
(October 7, 1983. int 
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On August 14, 1986, the respondent was served with an amended 
complaint which contained a second allegation concerning a subsequent 
violation of section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 


In response to the original complaint, the respondent filed an answer in 
which he admitted all the material allegations of fact. Based upon such 
admission and in accordance with section 1.139 of the Rules of Practice, the 
complainant now files a proposed decision along with a motion for the 
adoption thereof with the Hearing Clerk. 

The respondent has not filed an answer in response to the amended 
complaint and has yet to respond in any fashion to the April 17, 1986 
allegation that he imported beans in violation of the regulations. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, the respondent was informed in the amended 
complaint and the letter of service that his answer to the amended complaint 
should be filed with the Hearing Clerk within twenty (20) days after service 
of the amended complaint, and that failure to file an answer either denying, 
admitting, or explaining the allegations in the amended complaint and 
requesting an oral hearing would constitute an admission of such allegations 
and waiver of hearing. More than twenty (20) days have elapsed since the 
respondent was served with the amended complaint in question. The 
respondent has not filed an answer to date. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. § § 
1.136 and 1.139). 

Accordingly, the material facts alleged in the amended complaint, which 
are partly admitted by the respondent in his answer and partly admitted by his 
failure to file an amended answer, are adopted and set forth herein as the 
findings of fact. 


Findings of Fact 

1. Yee Hing Fat, hereinafter the respondent, is an individual whose 
address is 177 Mott Street, New York, New York 10012. 

2. On or about March 13, 1986, the respondent imported from the 
Dominican Republic approximately twelve (12) cartons of Dolichos Lab Lab 
Beans in violation of section 319.56-2(e) of the regulations (7 C.F.R. § 319- 
56-2(e)), because the vegetable was not imported under permit, as required. 

3. On or about April 17, 1986, the respondent imported from the 
Dominican Republic approximately 30 cartons half filled with Dolichos Lab 
Lab Beans in violation of section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2)e)), because the vegetable was not imported under permit, as 
required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 





SOTIRIOS FOUNDAS 


Order 

The respondent is hereby assessed a civil penalty of one thousand five 
hundred dollars ($1,500.00). 1/ This order shall have the same force and 
effect as if entered after full hearing and shall be final and effective 35 days 
after service of this Decision and Order upon respondent, unless there is an 
appeal to the Judicial Officer pursuant to section 1.145 of the Rules of 
Practice applicable to this proceeding (7 C.F.R. § 1.145). 
(This decision and order became final on March 27, 1988. - Editor.) 


In re: SOTIRIOS FOUNDAS. 
P.Q. Docket No. 206. 
Decision and Order filed March 30, 1988. 


Importation of chestnuts without permit - Admission of material allegations. 


Robert Broussard, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is an appeal by respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Plant 
Quarantine Act of August 20, 1912, as amended (7 U.S.C. § § 151-164a, 167), 
and the regulations thereunder. The case is governed by Jn re Kaplinsky, 47 
Agric.Dec. _ (Mar. 30, 1988), attached as Appendix B. Since respondent’s 
timely answer states that he declared the nuts alleged in the complaint on the 
white card he was furnished to declare items being brought into the United 
States, prior to any search of his luggage, and there is nothing in the record 
to the contrary, the civil penalty should be $125, under Kaplinsky. 
Accordingly, the following order (which is the order that must be complied 
with, rather than the ALJ’s order) should be issued in this case. 


Order 
Respondent is hereby assessed a civil penalty of $125, which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, which shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 





within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 206. 


Appendix A 
UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re: P.Q. Docket No. 206 


) 
) 
Sotirios Foundas, ) 
) 
) 


Respondent Decision and Order 


Preliminary Statement 

This proceeding was instituted under the Act of August 20, 1912, as 
amended, (7 U.S.C. §§ 151 et seq. and 167) (hereinafter the “Act") by a 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The complaint 
alleged that respondent violated sections 151-165 and 167 of the Act (7 U.S.C. 
§ § 151-165 and 167) and section 319.56-2(e) of the regulations promulgated 
thereunder (7 CFR § 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. In response to the complaint, the respondent filed an answer in 
which he admitted all the material allegations of fact. Based upon such 
admission and in accordance with section 1.139 of the Rules of Practice (7 
CFR § 1.139), the complainant now files a proposed decision along with a 
motion for the adoption thereof with the Hearing Clerk. 

The respondent was informed that the filing of an answer which admitted 
all the material allegations contained in the complaint, would constitute a 
waiver of hearing as provided under section 1.139 of the Rules of Practice. 
(7 CFR § 1.139). The respondent has filed an answer which admits all the 
material allegations contained in the complaint. 

This Decision and Order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by the respondent in his answer, are adopted and set forth herein as 
the findings of fact. 


Findings of Fact 

1, Sotirios Foundas, the respondent, is an individual whose address is 80 
Kent Avenue, Lindenhurst, New York 11757. 

2. On or about November 11, 1985, the respondent imported from Greece 
into the United States approximately ten (10) pounds of chestnuts in violation 
of section 319.56-2(e) of the regulations (7 CFR § 319.56-2(e)), because the 
chestnuts were not imported under permit, as required. 
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Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 

The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00)' which shall be payable to the "Treasurer of the United | 
States" by certified check or money order, and which shall be forwarded to 
USDA, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 55403, within 
thirty (30) days from the effective date of this order. This order shall have 
the same force and effect as if entered after full hearing and shall be final and 
effective 35 days after service of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.145). 


Done at Washington, D.C., 
this day of , 1987 


Administrative Law Judge 
Appendix B 
In re Kaplinsky, 47 Agric. De. (Mar. 30, 1988). 


In re: SHULAMIS KAPLINSKY. 
P.Q. Docket No. 191. 
Decision and Order filed March 30, 1988. 


The Judicial Officer affirmed Judge McGrail’s order assessing a civil penalty of $250 against 
respondent for importing into the United States approximately four peaches and five plums, in 
violation of Plant Quarantine Act regulations. A default Decision and Order is properly issued 
where a respondent fails to file a timely answer or fails to deny the material allegations of the 
complaint. Service on a respondent is properly made where the person who signs the certified 
receipt card fails to give the complaint to the respondent in time to file a timely answer. Such 
service satisfies due process requirements. Sanction policy for Plant Quarantine Act violations 
explained. 


“This civil pa is in conformance with the guidelines set forth in Jn re: Lopez, 44 A.D. 


(October 7, 1985). 
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Importation of peaches and plums without permit - Failure to file timely answer constitutes 
admission of allegations and waiver of hearings - Sanction policy for Plant Quarantine Act 
violations. 


Cynthia Koch, for Complainant. 
Judah Dick, Brooklyn, New York, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is a proceeding under the Plant Quarantine Act of August 20, 1912, 
as amended (7 U.S.C. § § 151-164a, 167), in which Administrative Law Judge 
Edward H. McGrail (ALJ) filed an initial Decision and Order on July 6, 1987, 
assessing a civil penalty of $250 against respondent for importing into the 
United States at John F. Kennedy International Airport, Jamaica, New York, 
from Israel, approximately four peaches and approximately five plums, in 
violation of section 319.56(c) of the regulations (7 C.F.R. § 319.56(c)), because 
the peaches and plums were not imported under permit, as required by 
section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 

On August 14, 1987, complainant, seeking a $500 civil penalty, appealed to 
the Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. § § 556 and 557 has been delegated (7 
C.F.R. § 2.35).’ The case was referred to the Judicial Officer for decision on 
October 14, 1987. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was held at complainant’s request. Respondent did not attend the 
oral argument. (I did not expect her to do so.) 

Based upon a careful consideration of the record, the initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 

This proceeding was instituted under the Plant Quarantine Act of 
August 20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a and 167), and 
regulations promulgated thereunder (7 C.F.R. § 319.56 et seg.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
respondent had violated the Act and sections 319.56(c) and 319.56-2(e) of the 
Code of Federal Regulations (7 C.F.R. § § 319.56(c), 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were sent to respondent by certified mail in conformity with 
section 1.147(b)(3) of the Rules of Practice (7 C.F.R. § 1.147(b)(3)). The 
complaint was unclaimed and was returned to the Department. Thereafter, 


The a of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 


§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 
5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
— 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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on May 22, 1986, in conformity with section 1.147(b)(3) of the Rules of 
Practice (7 C.F.R. § 1.147(b)(3)), the complaint was served upon respondent 
by regular mail. 

Although respondent has filed an answer, the answer was not filed within 
the time prescribed by section 1.136(a) of the Rules of Practice (7 C.F.R. § 
1.136(a)). Accordingly, under the Rules of Practice, a default decision should 
be granted in this case. This Decision and Order, therefore, is issued pursuant 
to sections 1.136 and 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are deemed 
to be admitted by respondent's failure to file a timely answer, are adopted and 
set forth herein as the findings of fact. 


Findings of Fact 

1. Shulamis Kaplinsky, herein referred to as the respondent, is an 
individual whose address is 1528 56th Street, Brooklyn, New York 11219. 

2. On or about August 20, 1985, the respondent imported into the United 
States at John F. Kennedy International Airport, Jamaica, New York, from 
Israel, approximately four peaches and approximately five plums in violation 
of section 319.56(c) of the regulations (7 C.F.R. § 319.56(c)), because the 
peaches and plums were not imported under permit, as required by section 
319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 


Conclusions 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore the 
following order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
No appeal was filed by respondent and, therefore, no issue is presented as 
to whether the ALJ properly issued a default order in this case. However, all 
issues that are generally raised in Plant Quarantine Act cases are discussed in 
this case, so that most future cases can be limited to one page, with a 
statement that they are governed by this decision. . 


I. A Default Decision and Order Is Properly Issued Where a 
R ndent Fails to Fil Timely Answer or Fail Deny th 


Material Allegations of the Complaint. 


Under the Department’s rules of practice governing formal adjudicatory 
administrative proceedings instituted by the Secretary, a respondent’s failure 
to file a timely answer or deny the allegations of the complaint constitutes an 
admission of the allegations in the complaint and a waiver of hearing. 
Specifically, the rules of practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 





§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. .. . 


(b) Contents. The answer shall: (1) Clearly admit, deny, or explain 
each of the allegations of the Complaint and shall clearly set forth any 
defense asserted - the respondent; or 

(2) State that the respondent admits all the facts alleged in the 
complaint; or 

) State that the respondent admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining allegations 
and consents to the issuance of an order without further procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of facts. 

The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent by 
the Hearing Clerk. 

Within 20 days after service of such motion and proposed decision, 
the respondent may file with the Hearing Clerk objections thereto. If 
the Judge finds that meritorious objections have been filed, 
complainant’s Motion shall be denied with supporting reasons. If 
meritorious objections are not filed, the Judge shall issue a decision 
without further procedure or hearing. 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 

The complaint contains allegations virtually identical to the findings of fact, 

supra, and states (Complaint at 2): 

The respondent shall have twenty (20) days after receipt of this 
complaint in which to file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250, in 
accordance with the applicable Rules of Practice (7 C.F.R. § 380.1 and 

7 C.F.R. § 1.136). Failure to deny or otherwise respond to an 
allegation in this complaint shall constitute an admission of suc 
allegation. Failure to file an answer within the time allowed therefor 
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shall constitute an admission of the allegations in this complaint and a 

waiver of hearing. 

In addition, the letter from the Hearing Clerk serving a copy of the 
complaint on respondent expressly and accurately advised respondent of the 
effect of failure to file an answer or plead specifically to any allegation of the 
complaint. The letter states: 

In accordance with the rules of practice governing pr ings under 

the Act, a copy of which is enclosed, you will have 20 days from the 

receipt of this letter within which to file with the Hearing Clerk an 
ogee! and three copies of your answer. Your answer should contain 

a definite statement of the facts which constitusfe the grounds of 

defense, and should specifically admit, deny or explain each of the 

allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of oral hearing. 


Notwithstanding the foregoing notice given to respondent, 2 
answer (1) was not filed until the 22nd day after service, and (2) fails to 7 
= material allegations of the complaint. Either reason warrants a default 
order. 


2See In re Morgantown Produce, Inc., 47 alii Dec. (Feb. 22, 1988) (default order proper 


where answer not filed); In re Johnson- fax, Inc., FTAgric. Dec. __ (Feb. 22, 1988 f efault 
order proper where answer not filed); In re Charton, 46 Agric. Dec. (July 13, 1987) (d 
order po where answer not filed); In re Bejarano, 46 Agric. Dec. (June 
(default order proper where timely answer not filed; respondent properly served even though 
his sister, who signed for the complaint, forgot to give it to him until after the 20-day period 
had expired); In re Zedric, 46 son. Dec. (June 10, 1987) (default order B r where 
timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. Dec. (Apr. 6, oy) default 
order proper where timely answer not filed); In re Carter, 46 Agric. Dec. Mar. 3, 1987) 
(default order proper where timely answer not filed; respondent properly served where 
complaint sent to his last known address was signed for by ——- In re McDaniel , 45 Agric. 
Dec. 2255 (1986) (default order proper where timely answer not filed); In re Mayes, 45 — 
Dec. 2320 (1 (default order proper where answer not pry rev'd on other grounds, No. 
87-3066 (6th Cir. Dec. 18, 1987); In re Pieszko, 45 Agric. Dec. 1986) (default order proper 
where answer not filed); In re Henson, 45 Agric. Dec. 2246 (1986) (default order pene where 
answer admits or does not deny material allegations); In re Guffy, 45 Agric. Dec. 1742 — 
pope order ee where answer, filed late, does not deny material allegations); Jn re ; 
5 Agric. Dec. 1727 (1986) (default order proper where answer does not deny material 
allegations); In re Northwest Orient Airlines, 4 ic. Dec. 2190 (1986) (default order proper 
where timely answer not filed); In re Schwartz, 45 Agric. Dec. 1473 (1986) (default order a od 
where timely answer not filed); Jn re Midas Navigation, Ltd., 4S Agric. Dec. 1676 (1986) (default 
order — where answer, filed late, does not deny material allegations); In re Gutman, 45 
Agric. . 956 (1986) (default order proper where answer does not deny material ee 
In re Daul, 45 _ . 556 (1986) (default order weg? where answer, filed late, does not 
deny material a’ gations); In re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) (default 
order proper where timely answer not filed; irrelevant that respondent’s main office did not 
promptly forward complaint to its attorneys); Jn re Cuttone, 44 —_ Dec. 1573 (1985) (default 
order proper where ee answer not filed; respondent Carl D. Cuttone properly se: where 
complaint sent by certified mail to his last business address was signed for by —— A. 
Cuttone), mg curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, 
Inc., 43 Agric. Dec. 1775 (1984) (default order proper where timely answer not “ seieerd.} 
continued... 


efault 
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Although on rare occasions default decisions have been set aside for good 
cause shown or where complainant did not object,’ those cases involved 
statutes permitting very severe sanctions--revocation of the respondent’s 
license. The Plant Quarantine Act, on the other hand, permits only a 
relatively mild administrative sanction. In addition, there is a pressing 
administrative need to be able to dispose of a large number of cases in a 
short period of time (see § II, infra). Accordingly, in all Plant Quarantine 
Act cases, a Procrustean approach will be taken. An answer filed one day 
late will result in a default decision! Similarly, a timely answer that fails to 
deny or otherwise respond to the material allegations will result in a default 
decision, irrespective of whether it sets forth what are regarded as mitigating 
circumstances (see § II, infra). 

The requirement in the Department’s rules of practice that respondent 
deny or explain any allegation of the complaint and set forth any defense in 
a timely answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. During the last fiscal 
year, the Department’s five ALJ’s (who do not have law clewa) disposed of 
496 cases. The Department’s Judicial Officer disposed of 42 cases. In a 
recent month, 66 new cases were filed with the Hearing Clerk. Over 150 new 
Plant Quarantine Act cases are awaiting processing in the Office of the 
General Counsel. 

The courts have recognized that administrative agencies "should be 
"free to fashion their own rules of procedure and to oe methods of inquiry 
capable of permitting them to discharge their multitudinous duties.” If a 


2(...continued) 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right 
to a hearing by not filing a timely answer); In re Jacobson, 43 Agric. Dec. 780 ti984) (eefault 
order proper where timely answer not filed); In re Buzun, 43 Agric. Dec. 751 (1984) (default 
order proper where timely answer not filed; respondent Joseph Buzun properly served where 
complaint sent by certified mail to his residence was signed for by someone named Buzun); Jn 
re Mayer, 43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper 
where timely answer not filed; irrelevant whether respondent was unable to afford an attorney), 
appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1 
default order proper where timely answer not filed); In re Berhow, 42 Agric. Dec. 764 (1983 
default order proper where timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983 
default order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order ore where timel 
answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 


3In re — Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 


Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & 
Co., 38 ic. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In 
re Christ, .W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. 
Dec. 195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. 
(continued...) 
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respondent in one case is permitted to contest some of the seman of fact, 
or raise new issues, even though a timely answer was not filed, all other 
respondents in all other cases would have to be afforded the same privilege. 
Permitting such practice would greatly delay the administrative process and 
would require additional personnel. 

An excuse occasionally given in an attempt to justify the failure to file a 
timely answer is that the person who signed the certified receipt card failed 
to give the complaint to the respondent in time to file a timely answer. That 
excuse has been (and will be) routinely rejected. As stated in In re Bejarano, 
46 Agric. Dec. _, slip op. at 7-9 (June 22, 1987): 


Respondent contends that his sister signed the certified receipt card 
as to the complaint when he was out of town, and that she forgot to 
give him the letter when she saw him about 2 weeks later. However, 
the circumstances as to the serving of the complaint are controlled by 
prior decisions holding that proper service is made when respondent is 
served with a certified mailing at his last known address and someone 
signs for the document. In re Carter, 46 Agric. Dec. (Mar. 3, 
1987) ee order proper where timely answer not filed; respondent 
— y served where his mother signed the certified receipt card but 
ailed to deliver the complaint to him); Jn re Cuttone, 44 Agric. Dec. 
[1575 (1985)] (respondent Carl D. Cuttone properly served where 
complaint was signed for by Joseph A. Cuttone, who failed to deliver 
it to him), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) 
(unpublished); Jn re Buzun, 43 Agric. Dec. [751 (1984)] (respondent 
Joseph Buzun properly served where complaint sent by certified mail 
to his residence was signed for by someone named Buzun, who failed 
to deliver it to him). 


The rules of practice 2 to the Department’s disciplinary 
R. § 


proceedings provide (7 C.F § 1.147(b)): 
(b) Service; proof of service. Copies of all such documents 


or papers required or authorized by the rules in this part to be 
filed with the Hearing Clerk shall be served upon the parties by 
the Hearing Clerk, or by some other employee of the 
Department, or by a U.S. Marshal or deputy marshal. Service 
shall be made either (1) by delivering a copy of the document 
or paper to the individual to be served or to a member of the 
partnership to be served, or to the president, secretary, or other 
executive officer or any director of the corporation or 
association to be served, or to the attorney of record 
representing such individual, partnership, corporation, 
organization, or association; or () by leaving a copy of the 
document or paper at the principal office or place of business or 
residence of such individual, partnership, corporation, 


4(...continued) 
denied, 347 U.S. 1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 
143 (1940); accord Swift & Co. v. United States, 308 F.2d 849, 851- 52 (7th Cir. 1962). 
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organization, or association, or of the attorney or agent of 
record and mailing by regular mail another copy to such person 
at such address; or 3) by registering or certifving and mailin 
a copy of the document or paper, addressed to such individual, 
partnership, corporation, organization, or association, or to the 
attorney or agent of record, at the last known residence or prin- 
cipal office or place of business of such person: Provided, That 
if the registered or certified document or paper is returned 
undelivered because the addressee refused or failed to accept 
delivery, the document or paper shall be served by mailing it by 
regular mail. Proof of service hereunder shall be made i the 
certificate of the person who actually made the service: 
Provided, That if the service be made by mail, as outlined in 
— (b)(3) of this section, proof of service shall be made 

y the return post-office receipt, in the case of registered or 
certified mail, or by the certificate of the person who mailed the 
matter by regular mail. The certificate and post-office receipt 
contemplated herein shall be filed with the Hearing Clerk, and 
made a part of the record of the proceeding. 


Accordingly, under the plain provisions of the rules of practice, the 
default decision was properly issued. Although respondent raises no 
issue under the Due Process Clause, the Department’s rules of practice 
afford due process. To meet the requirement of due process of law, it 
is only necessary that notice of a proceeding be sent in a manner 
“reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an 
opportunity to present their objections." Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306, 314 (1950). And see NLRB v. Clark 
468 F.2d 459, 463-65 (Sth Cir. 1972). 


The Department’s rules of practice providing for service by certified 
mail to respondent’s residence, followed here, meet the requirement of 
due poe of law. As held in Stateside Machinery Co., Ltd. v. Alperin, 


591 F.2d 234, 241-42 (3d Cir. 1979): 

Whether a method of service of process accords an intended 
recipient with due process depends on "whether or not the form 
of . . . service [used] is reasonably calculated to give him actual 
notice of the proceedings and an opportunity to be heard." 
Milliken, 311 US. at 463, 61 S.Ct. at 343 (emphasis added); see 
Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 315, 
70 S.Ct. 652, 94 L.Ed. 865 (1950). As long as a method of 
service is reasonably certain to notify a person, the fact that the 
person nevertheless fails to receive process does not invalidate 
the service on due process grounds. In this case, Alperin 
attempted to deliver process by registered mail to defendant’s 
last known address. That procedure is a highly reliable means 
of providing notice of pending legal sonbedhias to an adverse 
party. That Speigel nevertheless failed to receive service is 
irrelevant as a matter of constitutional law. [Omission and 
emphasis in original.] 


Similarly, in Fancher v. Fancher, 8 Ohio App.3d 79, 455 N.E.2d 1344, 
1346 (1982), the court held: 
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It is immaterial that the certified mail receipt was signed by 
the defendant’s brother, and that his brother was not specifically 
authorized to do so. The envelope was addressed to the 
defendant’s address and was there received; this is sufficient to 
comport with the requirements of due process that methods of 
service be reasonably calculated to reach interested parties. See 
Mullane v. Central Hanover Bank & Trust Co. (1950), 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865. [Footnote omitted.] 


II. Sanction Policy for Plant Quarantine Act Violations. 


Two circumstances require a unique sanction policy for Plant Quarantine 
Act cases. First, a single violation could cause losses of billions of dollars and 
eradication expenses of tens of millions of dollars. This suggests the need for 
a severe sanction to serve as an effective deterrent to violations. 

On the other hand, complainant intercepts more than one million illegal 
agricultural eames in a typical year. This — a sanction policy that will 
dispose of the great bulk of the violations without formal action, or at least 
without a hearing. The right to a full hearing must, however, always be 
available to one who desires a hearing. 


- . ry . . n f 
Billions of Dollars and Eradication Expen f Tens of Million 
of Dollars. 


The damage that could be done to the multi-billion dollar agricultural 
industry in the United States by a single Plant Quarantine Act violation is 
stated in In re Lopez, 44 Agric. Dec. 2201, 2204-05 (1985), as follows: 


A single violation of the Secretary’s quarantine regulations could 
cause losses of billions of dollars and eradication expenses of tens of 
millions of dollars. As stated in complainant’s Appeal to Judicial 
Officer at 2-3: 


Agriculture is a major industry in the United States. There 
are over 115 million cattle valued at 47 billion dollars in the 
United States. They produce in meat, milk and hides in excess 
of 41.3 billion dollars of product a year. The U.S. has over 53 
million swine worth over 4.3 billion dollars. Swine products add 
in excess of 10.2 billion dollars to the U.S. economy a year. The 
poultry industry has over 379 million birds worth over 700 
million dollars and produces over 10 billion dollars in products 
a year. The United States citrus industry is annually valued at 
over 2 billion dollars. These vast industries, along with other 
USS. livestock and crops, are very susceptible to disease and 
pests. For example, if Foot and Mouth disease became 
established in the U.S., it would result in a direct cost to the 
Federal and state Governments and the effected procedures of 
over 25 billion dollars over 15 years. Even a small outbreak 
would cost over 100 million dollars to eradicate. 





The sugar cane confiscated in this case could have contained 
two different diseases and seven different plant pests. A pest 
infestation or outbreak of any of these diseases would be costly 
to the agriculture industry. Past eradication of fruit fly 
infestations in Florida in 1956, in Texas in the mid 50’s and in 
California in 1975, cost more than 30 million dollars to 
eradicate. In 1983, the latest medfly pest eradication program 
conducted in California cost over 100 million dollars. These 
costs do not take into account the increased consumer prices, 
lost exports, and other indirect costs which could total more 
than 10 times the direct costs. 


The damage that could be caused by a single violation is explained by 
Marlene Stinson, APHIS Information Staff, USDA, as follows (USDA News, 
Vol. 45, No. 5, at 2 (May 1986)): 


It just takes one 


Boetticher [Karl Boetticher, APHIS Assistant Staff Officer] pointed 
out that it takes only one insect in a piece of foreign fruit carelessly 
discarded to cause an infestation like the 1985 outbreak of 
Mediterranean fruit fly in Florida, as well as a similar outbreak during 
= in California which cost $100 million dollars--in public funds--to 
eradicate. 


He added that "a small piece of foreign sausage might carry a foot- 
— disease virus that could threaten the health of this country’s 
ivestock." 


The interception by complainant of more than one million prohibited items 
per year, in which tens of thousands of plant pests and diseases are found, is 
explained by Ron Hall, Office of Information, USDA, as follows (USDA 
News, Vol. 45, No. 9, at 3 (Oct. 1986)): 


The beagle is the Eagle Scout of dogs. It is loyal, courageous, 
obedient, and patient. And now it is an official USDA employee. 


That’s because the Department’s “detector dog" pilot project is 
being expanded and made a permanent program under the name 
"Beagle Brigade." 


The Beagle Brigade is a project of the Animal and Plant Health 
Inspection Service, the agency charged with protecting U.S. es 
against the introduction of foreign animal and plant pests and diseases. 

e green-jacketed beagles, sniffing baggage for prohibited fruit and 
meat from abroad, detect fruit or meat in passenger baggage in those 
US. international airports at which they and their handlers are 
stationed. 


Trained to sit 
The beagles are trained to sit when they discover a suspect suitcase. 


A green quarantine tag is then placed on the bag and a green "A" is 
marked on the traveler’s Customs Declaration Card. The luggage then 
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must be checked by an APHIS inspector for agricultural products that 
could harbor a plant or animal pest or disease. 


According to APHIS Deputy Administrator Bill Helms, the project 
has been one of the most successful ever undertaken to protect 
American agriculture, both in terms of effectiveness and in getting a 
vital message to the public. 


"We estimate that our dogs have an average success rate of 80 

rcent. And the more they work, the better they get," Helms said. 

eir presence in airports is a constant reminder to travelers of the 
importance of agricultural quarantine laws." 


In 1985 APHIS inspectors cleared for ney over 302 million 
travelers and millions of pieces of baggage. They also inspected 
261,538 planes that brought air travelers and cargo to the U.S. 


During that year inspectors made more than one million 
interceptions of illegal agricultural products. From those interceptions 
they found 42,717 plant pests and diseases that could have been 
dangerous to America’s agricultural industry. They also intercepted 
122,708 lots of unauthorized meat and animal byproducts--with the 
potential to carry diseases that could infect U.S. livestock and poultry. 


Taped to legs 
Inspectors have found meat wrapped in foil and hidden in the core 


of large containers of nonregulated foods or in false bottoms in boxes 
or suitcases. Fruits and meats have been found taped to the legs of 
passengers, stuffed in overalls, underwear, and soiled diapers, and 
wrapped in dirty laundry and in gift boxes with bright paper and 
colorful bows. 


However, the incidence of smuggling has declined since APHIS’s 
civil penalties authority went into effect at all U.S. ports-of-entry in 
1984. Persons who smuggle agricultural products can now be fined $25 
to $50 on the spot during baggage inspection. If they contest the fines, 
they may have a... hearing. But if they lose the case, they can be 
fined up to $1,000. 


According to Karl Boetticher, plant protection and quarantine 
assistant staff officer, over $1.2 million has been collected from 42,690 
fines since the penalty program began. 


13 dogs 


Helms noted that, by the end of January, 1987, 13 Beagle Brigade 
dogs will be working in U.S. airports. Three will join veteran teams at 
Los Angeles and San Francisco International Airports and JFK 
International Airport in New York. Others will go to Miami, Atlanta, 
Chicago, Dallas, and either Boston or Seattle. 





Helms stressed the need for — support in preventing outbreaks 
of ay pest infestations and livestock diseases. "Even though 
hundreds of APHIS inspectors and the Beagle Brigade do all they can 
to keep out agricultural contraband, we need every international 
traveler to remember that a single orange innocently carried into the 
country might have been the cause of the Mediterranean fruit fly 
outbreak in California in 1985," he noted. 

That outbreak cost $100 million--in public funds--to eradicate. 


The APHIS program to protect American agriculture from foreign diseases 
d pests is described in Larson, A Close Watch on Borders to K h 
Bug it, Smithsonian, June 1987, at 107-14, as follows: 


That mango is loaded and JesUs Ramirez knows it. 


Ramirez stands at one end of a table that could do double-duty for 
the local coroner. About the size of a pool table, it is stainless steel 
with sides that slope to an open drain. Travelers never see this room 
at the American Airlines terminal at John F. Kennedy International 
Airport. After a visit here, no supermarket produce section can look 
quite the same again. 


The mango, confiscated from a woman from the Dominican 
Republic, is plump, satisfying in heft and just now turning a forsythia 
shade of yellow; it is one fine-looking piece of fruit. But Ramirez 
points his knife at two punctures, each invisible unless you know what 
to look for. "These are exit holes," he says. 


He shaves around the holes, exposing a bruise that has spread 
through the mango’s orange flesh like a plume of brown ink in water. 
He cuts deeper. The bruise darkens. "Look," he says. 


Suddenly this mango does not seem so delicious. Something white 
wriggles up and breaches the pulp. A worm. Ramirez clears away 
some juice. This worm is not alone. ae big suckers. Caribbean 
fruit fly larvae. Full-grown and ready to drop." 


On the verge of creeping from the mango, these half-dozen larvae 
would have parachuted to the ground and, with a little luck, become 
full-fledged flies. Who knows? Depeading on where that Dominican 
woman was headed, Ramirez covid have averted the next attack of the 
Caribbean fruit fly, already found in Florida, there and elsewhere a 
most unwanted foreign pest. 


I look now across the table and see all the other fruit there in a 
different — This is the contraband table piled high with fruit nicked 
from travelers as they entered the country. After just five hours, it 


holds four dozen tropical golden plums, a hundred thousand Middle 

Eastern melon seeds, a thousand fresh peppercorns, 15 mangoes, a 

dozen guavas, two coconuts, one ham-and-cheese sandwich, Jamaican 

kola nuts, figs, olives, —— pomegranates, berries, quinces, orchids, 
r 


yams and one bag of soil from Sparta. There are so many colors, it is 
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as though someone split open a huge bag of M&M’s and spread them 
all over the table. 


There are living things buried in this rubble. Scale insects cover a 
green coconut. Larvae wag from the ends of some of the peppercorns. 
Moths walk the kola nuts. And 600 snails, from two ruptured bags, 
begin panicking in slow motion. 


Ramirez hunts illegal aliens, the kind that slip into the country 
buried in apple cores and guava pulp. He and a thousand other 
inspectors work for APHIS, the Animal and Plant Health Inspection 
Service, whose job is to protect American agriculture and its good 
name in foreign markets, where farmers and ranchers sell about $40 
billion worth of agricultural products each year. The agency tries to 
keep destructive pests out of the country, tracks them when they’re 
near, and maintains a survey and detection network to sound the alarm 
whenever a pest does get by. When worse comes to worst--when a 
dangerous pest starts an infestation--APHIS can mobilize squads of 
pest experts to contain and eradicate the interlopers. 


Its first line of defense is the inspectors, like Jess Ramirez, who 
check for contraband food in ships, planes and baggage, as well as in 
rail and truck freight. They know that many of the worst pests are 
adept hitchhikers. The Mediterranean fruit fly rg | in its larval 
stage can hide undetected deep within an orange that otherwise looks 
healthy. Foot-and-mouth disease, a virus and one of the most feared 
livestock diseases, can survive in meats and even canned milk. 


Invading pests can ruin farms, force job layoffs, boost grocery prices 
and cause foreign governments to shun U.S. products. In 1980, when 
the Medfly appeared in traps in Santa Clara Valley, California, growers 
there began living a nightmare that was to last for about two years. 
The best theory holds that the flies entered as larvae in a piece of fruit. 
Even though the Medfly did not infest any commercial citrus groves, its 
presence nearby caused widespread havoc. Helicopters made nightly 
passes, spraying malathion over 1,300 square miles weekly; residents 
worried about their health, to say nothing of the finish on their 
cars.... The state’s growers lost at least $40 million when other 
nations rejected California fruit; state and federal authorities spent 
more than $100 million to eradicate the fly. Yet the damage could 
have been far, far worse. If the Medfly “or en able to spread to its 
full ecological range, it would have infested 80 percent of the U.S. 
citrus crop at a loss of more than half a billion dollars in sales. 


The current inspection and quarantine program traces its roots to 
the Federal Plant Quarantine Act of 1912, passed after a rash of insect 
plagues. By then the United States had become a refuge for 
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immigrating bugs, including some real baddies, such as the San Jose 
scale, cotton boll weevil and gypsy moth (Smithsonian, May 1984). 


The bugs kept coming anyway. One immigrant taught the cities, 
too, how cruel alien pests can be. This insect, a beetle, arrived 
sometime during the Depression as unwanted cargo buried among logs 
shipped here from Europe. The beetle, in turn, carried its own 
stowaway, a fungus that had been discovered and isolated by Dutch 
botanists. The fungus turned up in Cleveland in 1930, and in following 
years spread throughout the country. Scientists called it Ceratocystis 
ulmi, but soon most Americans knew it by its common name, Dutch 


elm disease. The fungus has destroyed half of the American elm 
population. 


In recent decades, the world’s pests have spared the United States 
any nationwide infestations and epidemics. But the pressure continues 
to build. Jets now bring international travelers to the heart of the 
nation, close to farms and ranches. By 1990, the number of 
international airline passengers arriving here will grow to nearly 43 
million, from about 27 million in 1984. With them come the pests. 
Consider the Port of Miami: inspectors there intercepted nearly 8,000 
important insects and other pests in 1986, more than twice what they 
stopped in 1978. 


The bugs keep coming, some for a first visit, others returning for 
fresh sorties. In March, for the second time in the past three years, the 
Medfly turned up in Miami. Five adult male flies were found in the 
first week and one larva was discovered several days later, triggering a 
two-stage attack: four doses of sprayed malathion, followed by the 


release of 20 million radiation-sterilized male flies per week to stymie 
any breeding survivors. APHIS assumes that the flies arrived as larvae 
in fruit. Florida is now also the battlefield for the agency’s assault on 
citrus canker, a disease of citrus trees. The treatment is "roguing," 
cutting down the infected trees and burning them, sometimes with 
flamethrowers. 


Flies, moths, worms--and "killer bees" 


Mike Shannon lists some of APHIS’ other recent problems: a Mexican 

fruit fly found in San Diego late last year; apple ermine moths that are 

now in Washington State; Egyptian cotton worms found infesting a 
eenhouse in Ohio; an infestation of gypsy moths in Colorado, 
iscovered late last year... . 


It is at the baggage stations that APHIS inspectors such as Ramirez 
come face-to-face with the people who bring in outlawed food. The 
United States allows entry to a lot of foods--breads, hard cheeses, fruit 
preserves--but there are many that it does not allow: fresh fruits, 
meats, plants in soil, milky cheeses from a foot-and-mouth-disease 
country, live snails. The inspectors watch most closely for travelers 
from the Caribbean, Africa, Asia, the Middle East and southern 
Europe, especially those who come armored with huge suitcases and 
boxes tied with string. Inspectors have learned from experience and 
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from established APHIS profiles that such travelers may bring in large 
quantities of edibles. For many of them, food has a significance well 
beyond simple nutrition. Their luggage offers the inspectors a glimpse 
of cultures where foods and spis are thought to heal or to have 
mystic powers. 


Food can also be a way to reach out and touch someone. Consider 
a Liberian minister studying here, who arrives carrying three suitcases 
acked with palm oil, kanya (peanuts and farina mashed together), 
ried and processed fish, palm butter, golden plums and a dozen other 
parcels. He brought the food from friends and relatives for himself 
and for other friends and relatives here. He explains: "The purpose 
of the food is not just eating, you know. It establishes some kind of tie 
with the folks back home. If a homesick, as you eat the food you 
think of the good times you had and it helps you to hurry up and go 
back = The clergyman must give up only the plums and does so 
willingly. 


Ramirez can fine travelers $25 for not declaring fruit or meat, or 
$50 for obvious tries at smuggling. He says most of the people he sees 
lie to him, or check the NO box on their declaration forms, even when 
they have contraband. “It makes it sad that you can’t trust people,” he 


comments. "Sometimes that carries outside the job. I’m less —- 
now of people than before I started. People lie through their teeth 
the time. ... 


Smuggling is common and the techniques vary from crude to 
sophisticated. 


B. Sanctions to be Imposed in Plant Quarantine Act Cases. 


The Plant Quarantine Act of August 20, 1912, authorizes the Secretary t¢ 
promulgate regulations to protect the United States from foreign diseases an¢ 
insects. The Act provides (7 U.S.C. § § 160, 162): 


Whenever, in order to prevent the introduction into the United 
States of any tree, plant, or fruit disease or of any injurious insect, new 
to or not theretofore widely prevalent or distributed within and 
throughout the United States, the Secretary of Agriculture shall 
determine that it is necessary to forbid the importation into the United 
States of any class of nursery stock or of any other class of plants, 
fruits, vegetables, roots, bulbs, seeds, or other plant products from a 
country or locality where such disease or insect infestation exists, he 
shall promulgate such determination, specifying the country and locality 
and the class of nursery stock or other class of plants, fruits, vegetables, 
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roots, bulbs seeds, or other plant products which, in his opinion, should 
be excluded. Following the promulgation of such determination by the 
Secretary of Agriculture, and until the withdrawal of the said 
promulgation by him, the importation of the class of nursery stock or 
of other class of plants, fruits, vegetables, roots, bulbs, seeds, or other 
ES products specified in the said promulgation from the country and 
ocality therein named, regardless of the use for which the same is 
intended, is hereby — and until the withdrawal of the said 
promulgation by the Secretary of Agriculture, and notwithstanding that 
such class of nursery stock, or other class of plants, fruits, vegetables, 
roots, bulbs, seeds, or other plant products be accompanied by a certifi- 
cate of inspection from the country of importation, no person shall 
import or offer for entry into the United States from any country or 
locality specified in such promulgation, any of the class of nursery stock 
or of other class of plants, fruits, vegetables, roots, bulbs, seeds, or 
other plant products named therein, regardless of the use for which the 
same is intended: Provided, That the quarantine provisions of this 
section, as applying to the white-pine blister rust, potato wart, and the 
Mediterranean fruit fly, shall become and be effective on August 20, 
1912. 


§ 162.Rules and regulations 


The Secretary of Agriculture shall make and promulgate such rules 
and regulations as may be necessary for carrying out the purposes of 
this chapter. 


The Act provides for a $5,000 fine and imprisonment for one year for a 
knowing violation of the Secretary's regulations, and for a civil penalty not 
exceeding $1,000 for any violation. Specifically, the Act provides (7 U.S.C. § 
163) (emphasis added): 


§ 163. Violations; forgery, alterations, etc., of certificates: 
punishment; civil penalty 


Any person who knowingly violates any provision of this chapter or 
any rule or regulation ee by the Secretary of Agriculture 
under this chapter, or who knowingly forges or counterfeits any 
certificate provided for in this chapter or in any such rule or regulation, 
or who, knowingly and without the authority of the Secretary, uses, 
alters, defaces, or destroys any such certificate shall be deemed guilty 
of a misdemeanor and shall, upon conviction thereof, be punished by 
a fine not exceeding $5,000, by imprisonment not exceeding one year, 
or both. Any person who violates any such provision, rule, or 
regulation, or who forges or counterfeits any such certificate, or who, 
without the authority of the Secretary, uses, alters, defaces, or destroys 
any such certificate, may be assessed a civil penalty by the Secretary not 
exceeding $1,000. The Secretary may issue an order assessing such civil 
penalty only after notice and an opportunity for an agency hearing on 
the record. Such order shall be treated as a final order reviewable 
under chapter 158 of title 28. The validity of such order may not be 
reviewed in an action to collect such civil penalty. 
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The inclusion of the term "knowingly" in the criminal penalty provisions, 
while omitting the term in the civil penalty provisions, emphasizes that the 
term "knowingly" should not be implied in the place at which it is omitted. 
Lang v. Comm’r of Internal Revenue, 289 U.S. 109, 112 (1933); Cor Prods. 
Ref. Co. v. Benson, 232 F.2d 554, 562 (2d Cir. 1956). 

After explaining the serious nature of Plant Quarantine Act violations, the 
sanction policy to be followed in Plant Quarantine Act cases is stated in Jn re 
Lopez, 44 Agric. Dec. 2201, 2205-11 (1985), as follows: 


Accordingly, the civil penalties imposed by the Secretary for viola- 
tions of his quarantine regulations should be sufficiently large to serve 
as an effective deterrent not only to the respondent but also to other 
potential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings since 1972. 


The basis for the Department’s sanction policy is set forth at great 
length in numesous decisions, ¢.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974). The Department’s sanction policy is also discussed at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 


The Department’s severe sanction policy did not originate with 
Worsley, but, rather, was mentioned briefly in the first decision issued 
by the present Judicial Officer, In re Henner, 30 Agric. Dec. 1151, 
1263-64 (1971), and was further developed in numerous other decisions 
before it was finalized in Jn re Miller, 33 Agric. Dec. 53, 64-80 (1974), 
aff'd per curiam, 498 F.2d 1088 (Sth Cir. 1974). 


The imposition of civil penalties large enough to deter violations is 
consistent with the legislative history of the 1983 amendments that gave 
the Secretary authority to impose civil penalties. Before 1983, when the 
Secretary had no civil penalty authority, violations such as the one 
involved here had to be submitted to the epee United States 
er Office for criminal prosecution. Prosecution was usually 
declined on the basis that the case lacked "prosecutorial merit" (Appeal 


to Judicial Officer at 3). Recognizing that the purpose of the Act was. 
not being achieved by criminal prosecutions, Congress sought to achieve 
the Congressional goal by authorizing the Secretary to impose civil 
bee we not exceeding $1,000. The House Report on the amendato 
egislation states (H.R. Rep. No. 97-875, 97th Cong., 2d Sess. 3-4, 7, 
reprinted in 1982 U.S. Code Cong. & Ad. News 4426, 4426-27, 4430): 


Violations of laws designed to protect the United States 
against the introduction and dissemination of animal and plant 
diseases and pests, sometimes subject the violator to neither a 
criminal or a civil penalty. In other instances, violators are onl 
exposed to criminal sanctions, which, on many occasions, lac 
consistency or do not effectuate the purpose of the act involved. 





Criminal sanctions are vital in assuring the enforcement of 
our laws, but they are not enough. Criminal prosecution is a 
lengthy and cumbersome process in an already overburdened 
judicial = While the system moves sluggishly, the violator 
is often free to continue the same practices which threaten the 
American agricultural industry. Civil penalties, on the other 
hand, can be imposed administratively, insuring that the violator 
will be dealt with in a timely and effective manner. Moreover, 
a monetary penalty is more real to most than a distant and 
lengthy legal process that may or may not be instituted and that 
can sometimes be overcome. Civil penalties can thus become 
not — an effective enforcement tool but a potential deterrent 
as well. 


Dr. Harry C. Mussman, Administrator of the Animal and 
Plant Health Inspection Service (APHIS) of the United States 
Department of Agriculture, testified in support of the bill stating 
that H.R. 6679 was introduced at the request of the Department 
and that its adoption would substantially aid in the protection of 
the livestock and poultry populations, plants and other 
agricultural interests of the United States. He lamented that 
violations of some of these laws now subject the violator to 
neither a civil nor criminal statutory penalty and that where 
there are criminal sanctions prosecution is laborious, time 
consuming, and of low priority for many U.S. attorneys. He 
stated that the inconsistencies and delays, coupled with small 
amounts of fines finally imposed, do little to deter violators. 


It was the opinion of the Department, according to 
Dr. Mussman, that authority to impose civil monetary penalties 
would enable the Department to handle these violations more 
a provide greater flexibility in sanctions for more 
effective enforcement, and ensure a greater degree of 
consistency in the sanctions imposed. Dr. Mussman assured 
the Subcommittee that civil penalties would not be imposed 
indiscriminately, indicating that cases must be supported by 
substantial evidence and that notice and opportunity for a 
hearing would be provided. 


Based on the foregoing circumstances, the minimum civil penalty 
that should be imposed in a plant quarantine violation case, in the 
absence of a relevant, mitigating circumstance, is $500. This is the civil 
penalty that should be imposed in a typical case, in the absence of 
mitigating or aggravating circumstances. 


The only mitigating circumstance that should be considered in a 
plant quarantine violation case is if the presence of the prohibited 
article was declared to the Customs inspector, in a manner sufficiently 
loud and clear that the Customs inspector understood the declaration, 
before a search of the car, baggage, or possessions began. 


It should be noted that a violation occurs when the prohibited 
article is brought into any part of the United States, including a 
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Customs station, which is in the United States. Jn re Ramos, 44 Agric. 
Dec. [1447 (1985)] (Ruling on Reconsideration). It is possible for 
damage to occur even if a prohibited article is declared at Customs. 
For example, a pest could escape or remain in a car even if a 
prohibited article is confiscated at Customs. 


Nonetheless, the potential for damage is lessened if the prohibited 
article is declared and confiscated at Customs. Accordingly, the 
voluntary declaration of the prohibited article prior to the beginning of 
a search of the car or possessions should be regarded as a mitigating 
circumstance reducing the minimum civil penalty to $250. 


The voluntary declaration of a prohibited article should only be 
considered as a mitigating circumstance if the declaration is made 
before a search has begun of the respondent’s possessions. Otherwise, 
the remedial purposes of the Act would not be achieved in many 
instances. If a person could wait until the Customs inspector indicated 
that a search was to be made, before making a voluntary declaration 
as to a prohibited article, and still have a “late” declaration considered 
as a eens circumstance, the possibility of damage would be 
significantly increased. It might result in no declaration and no search 
since not all cars or persons are searched by Customs inspectors. 


For the same reason, an alleged declaration of a prohibited article 
not made in a manner sufficiently distinct and audible so that the 
Customs inspector hears the declaration does not reduce the likelihood 
of harm to the agricultural community and, therefore, should not be 
regarded as a mitigating circumstance. Ordinarily, at least, it should 
not be necessary to hold a hearing to determine whether this —s 
circumstance should be considered. For example, if respondent alleges 
that the prohibited article was declared before a search began, and 
complainant files a verified statement from the Customs inspector 
denying that he heard any such declaration, this mitigating circumstance 
should not be available to the respondent. That is, whether the 
Customs inspector heard the declaration is peculiarly within the 
knowledge of the Customs inspector. 


In In re Ramos, 44 Agric. Dec. [1447 oS (Ruling on 
Reconsideration), it was held that a hearing must be held to determine 
whether mitigating circumstances should be considered in that case. 
The respondent in Ramos alleged that his wife bought groceries in 
Mexico, and that when he was in the process of asking his wife what 
— she had bought, and telling the Customs inspector what he 

ad to declare, he did not have time enough to declare all of the items 


before the inspector asked him to open the car’s trunk. On further 
consideration in the light of complainant’s argument here, I do not 
believe that the facts alleged in the answer in Ramos should be 
regarded as a mitigating circumstance and, therefore, no hearing should 
be held in that case. To achieve the remedial purposes of the Act, we 
must take a hard-nosed approach and only accept as a mitigating 
circumstance a declaration successfully made before the search begins. 
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In the present case, respondent admits that he did not declare the 
sugarcane, and that it was only discovered when a second Customs 
inspector searched his station —— after the first inspector noticed 
that respondent was carrying pork sausage, which is prohibited. 


Accordingly, under the foregoing principles, respondent should be 
assessed a cil penalty of $500. 


The ALJ regarded respondent’s explanation as to his violation as 
"meritorious and a mitigating factor" (Initial Decision and Order at 2). 
He did not detail the nature of the mitigating circumstances, but it 1s 
obvious from respondent’s answer that the ALJ considered respondent’s 
ignorance of the law as a mitigating circumstance. 


I believe respondent is telling the truth when he alleges that he did 
not know that it was illegal to bring sugarcane into the country and had 
no intention of on the law. (Until reading the file in this case, 
I, too, was unaware of the fact that it is illegal to bring sugarcane into 
the United States.) 


However, ignorance of the law is not a mitigating circumstance 
under this program or any of the regulatory programs administered by 
this Department. The statute makes it quite plain that it is not 
necessary to prove a knowing violation for the purpose of imposing a 
civil penalty not exceeding $1,000. The Act provides that any person 
“who knowingly violates" a quarantine regulation is subject to criminal 
fine not exceeding $5,000 and imprisonment not exceeding one year, or 
both (7 U.S.C. § 163). The same section of the Act states that any 
person “who violates" any quarantine regulation is subject to a civil 
penalty not exceeding $1,000. The use of the word "knowingly" as to 
criminal violations and the omission of the word "knowingly" as to civil 
violations indicates quite clearly the Congressional intent as to this 
matter. 


Accordingly, the typical civil violation should be regarded as one 
committed by a person who is ignorant of the law. If the facts prove 
otherwise, i.e., that the person knowingly committed the violation and 
was —— to —- a prohibited article into the country, the 
maximum civil penalty of $1,000 should be imposed. (In addition, the 
case would generally be referred for criminal prosecution.) 


The ALJ might also have considered as a mitigating circumstance 
the fact that only a small amount of the prohibited article was brought 
into the United States, i.e., "one piece of sugar cane" (Answer § 1). 
However, this is not a mitigating circumstance. Presumably, most 
violations of the Plant Quarantine Act will relate only to a small 
amount of the prohibited article, e.g., a small bag of fruit, or a small 
plant. Billions of dollars of damage could be caused by one small bag 
of a prohibited article. 


The fact that respondent had a very good reason for bringing the 
sugarcane into the United States is also not a mitigating circumstance. 
Respondent explains that he brought into the United States "one piece 
of sugar cane for my wife to eat due to her pregnancy condition she 
had the urge of eating one piece of sugar cane" (Answer { 1). 
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Respondent’s motive was commendable--unfortunately, his action was 
illegal. 


Presumably, oo respondent in a Plant Quarantine Act case will 
have a good reason for wanting to bring the prohibited article into the 
United States, e.g., to provide desired food for his family or friends. 
However, a respondent’s good reason for wanting to bring an article 
into the United States should not be regarded as a mitigating 
circumstance when the Secretary of Agriculture has 2 neg the entry 
of that article to protect the American agricultural system. 


Respondent oe that if the Customs inspector had asked him if 
he had sugarcane, "I would most surely had said that I did" (Answer 
2). I believe respondent! Here, again, however, this is not a mitigating 
circumstance. It is not the duty of the Customs inspector to read the 
list of prohibited items to every person entering the United States. 
That would be impractical and would greatly delay the Customs 
procedure. Accordingly, the fact that the Customs inspector did not 
specifically inquire as to sugarcane should not be regarded as a 
mitigating circumstance. 


The ALJ might have inferred that respondent has a relatively poor 
financial condition (due to the many grammatical and spelling errors 
in his letter). However, the financial condition of a respondent should 
not be considered as a mitigating circumstance in a Plant Quarantine 
Act case. The maximum civil penalty under this statute is $1,000 for 


a violation. If the person cannot pay the penalty imposed, 
arrangements can be made to pay the civil penalty over a period of 
time. Cf. In re Mid-West Veal Distributors, 43 Agric. Dec. [1124 (1984)] 
($50,000 to be paid over a period of 6 years). 


For the foregoing reasons, a $500 civil penalty should be assessed 
against respondent in this case. However, this civil penalty is being cut | 
in half because of unique administrative problems peculiar to Plant 
Quarantine Act and related cases. 


Complainant states that there "are approximately 13 thousand 
alleged baggage violations of the Animal and Plant Quarantine and 
related laws and regulations promulgated thereunder for which the 
Department seeks to assess a civil penalty at ports of entry each year" 
ane to Judicial Officer at 5-6). During the last 12 months, 101 
ormal cases have been filed with the Hearing Clerk under the Plant 
Quarantine Act alone. If the Department had to hold a hearing in a 
large number of Plant Quarantine Act cases, it would require additional 
ALJ’s, which is not contemplated. 


In view of the great number of cases that will be filed under this 
Act, and the small amount of the civil penalties that will be imposed, 
it seems appropriate to provide an economic incentive to respondents 
not to force the Department to hold unnecessary hearings where there 
is no real basis for challenging the allegations in the complaint. Where, 
as here, a respondent files an answer which does not require the 
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Department to hold a hearing, the minimum civil penalty should be 
reduced from $500 to $250 (in the absence of the mitigating 
circumstance referred to above). 


Although I cannot now imagine any other mitigating circumstance 
that will be approved, respondents in future cases can suggest other 
circumstances before the ALJ’s, thereby preserving the point for use on 
appeal to the Judicial Officer. Where a respondent files an answer that 
forces the Department to hold a hearing, if respondent had a 
reasonable basis for such action, the minimum civil penalty should be 
the same as if no hearing were required. 


Similarly, where the accepted mitigating circumstance exists, i.e., the 
prohibited article was declared prior to the beginning of a search at 
Customs, and no hearing is required, the minimum civil penalty should 
be reduced from $250 to $125. 


To summarize, where a person unintentionally violates a quarantine 
regulation issued under the Plant Quarantine Act by bringing a 
rohibited article into the United States, and the matter is not settled 
informally, the minimum civil penalty that will be imposed by the 
Judicial Officer in a formal case, where the prohibited article was not 
declared to the Customs inspector (prior to the beginning of any search 
of respondent’s possessions) in a manner sufficiently loud and clear that 
the declaration was heard and understood by the Customs inspector, is 
$250. If the article was so declared prior to the beginning of a search 
of respondent’s possessions, the minimum civil penalty that will be 
imposed by the Judicial Officer in a formal case is $125. If the 
respondent files an answer that unreasonably requires a hearing, the 
minimum civil penalties will be $500 and $250, respectively. 


In the —— case, the ALJ correctly reduced the $500 civil penalty 


requested by complainant in the complaint to $250, based on Lopez. 
Complainant argues that in Lopez, a timely answer was filed admitting the 
importation of one piece of sugarcane, whereas, in the present case, the 
answer was filed late, and merely fails to deny the violation. However, that 
is a distinction without a difference. The rationale stated in Lopez, for 
reducing the civil penalty from $500 to $250, is "to provide an economic 
incentive to respondents not to force the Department to hold unnecessary 
hearings where there is no real basis for chilean the allegations in the 
complaint" (44 Agric. Dec. at 2211). That rationale applies equally where (1 
no answer is filed, (2) an answer is filed late, or (3) a timely answer is fil 
either admitting or not denying the material allegations. 

Complainant argues that a more severe sanction is necessary to deter 
future violations by a person who has ignored the administrative process (by 
failing to file a timely answer), than is needed to deter a person who has filed 
a timely answer, admitting the violations. But complainant cites no 
ae study supporting that viewpoint, and I am not aware of any 
support for that position. Furthermore, to base the amount of the civil 
penalty on the degree of contrition expressed by a violator after the violation 
would be contrary to this Department’s settled policy to impose the same 
sanction irrespective of a violator’s good conduct following the violation. See, 
e.g., In re Utica Packing Co., 44 Agric. Dec. 2724, 2738-39 (1982) (decision and 
order on remand), final decision on reconsideration, 43 Agric. Dec. 373 (1984), 
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aff'd, No. 80-72742 (E.D. Mich. Mar. 12, 1985), reversed and remanded 781 
F.2d 71 (6th Cir. 1986), in which it is stated: 


Where a serious and wilful violation of a regulatory statute 
administered by this Department is found to have been committed, it 
is the consistent policy of this Department to impose a remedial 
sanction without regard to the respondent’s present compliance with the 
Act and without making any determination thgt it is likely that 
respondent will again violate the Act in the future.” No second chance 
is given. There is even less reason for giving a meat plant a second 
chance where the public health is at stake as in this case. 


E.g., In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 238-39 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); Jn re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1387-88 (1979), aff'd per 
curiam, 630 F.2d 370 (Sth Cir. 1980), cert. denied, [450 U.S. 997 (1981)]; 
In re Mountainside Butter & Egg Co., 38 Agric. Dec. 789, 800 (1978 
(remand order), final decision, 39 Agric. Dec. 862, 863-64 (1980), aff'd, 
No. 80-3898 (D.N.J. June 23, 1982) [, cert. denied, 465 U.S. 1066 

1984)]; In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 
Crore}. In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 
1530 (1977); In re DeJong Packing Co., 36 Agric. Dec. 1181, 1218-21 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 
U.S. 1061 (1980); In re Catanzaro, 35 Agric. Dec. 26, 35 (1976), aff'd, 
No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467 
(1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 135, aff'd per 
curiam, 524 F.2d 977 (Sth Cir. 1975); In re Miller, 33 Agric. Dec. 53, 62, 
81, aff'd per curiam, 498 F.2d 1088 (Sth Cir. 1974). 


If a second chance were to be given to violators of the Department’s 
regulatory programs even where the first violation was wilful and 
serious, the remedial statutes would be rendered ineffective. It is a 
rare case where the violator has not ceased violating by the time the 
final order is issued. It is a rare case where the violator cannot 
produce some witnesses who regard his reputation as good irrespective 
of the violation. It is a rare case where the violator would not appear 
to be truly sorry for his misconduct and indicate that the violation will 
never again be committed. Accordingly, unless we were to adopt a 
second chance policy as to all of the Department’s regulatory programs 
(which is not contemplated), there is no basis whatever for adopting it 
in this proceeding where the public health is at stake. 

In the present case, respondent’s original (late) answer states that she 
brought the fruit into the United States "without realizing that it was 
forbidden. . . .". However, as stated in Lopez, ignorance of the law is not a 
mitigating circumstance; it is not necessary to prove a knowing violation where 
only a civil penalty is imposed under the Act. 

In respondent’s objections to complainant’s proposed decision and order, 
respondent states: 





1. She never knew that there were any fruit in her b e; her elderly 
father (who is over 90) lives in Jerusalem, put the fruit into her 
b e without her knowledge because he wanted his grandchildren 
to have some fruit from the Holy Land. 


That type of excuse has been (and will be) routinely rejected. As stated 
in In re Capistrano, 45 Agric. Dec. 2196, 2198 (1986): 


This case is governed by the principles set forth in Jn re Lopez, 44 
Agric. Dec. [2201 (1985)], a copy of which is attached as an appendix. 


There is a slight difference between the facts here and the facts in 
Lopez, viz., in Lopez, the respondent knew that he had one piece of 
sugarcane in his possession, but did not know that it was unlawful to 
bring it into the United States, whereas here, respondent’s friend placed 
the prohibited plantains in respondent’s luggage, without respondent’s 
knowledge. However, that distinction is not material. As explained in 
Lopez, in order to achieve the congressional purpose and to prevent the 
importation into the United States of items that could be disastrous to 
the United States agricultural community, it is necessary to take a 
hard-nosed — and hold violators responsible for any violation 
irrespective of lack of evil motive or intent to violate the quarantine 
laws. If that policy were not followed where forbidden items were 
placed in luggage by relatives or friends of the violator, a loophole 
would be created that could prove disastrous to American agriculture. 
Accordingly, the Lopez doctrine will be followed here, just as it was in 
the case of In re Vallalta, 45 Agric. Dec. [1421 (1986)], in which 
respondent’s relative placed a prohibited cacao pod in his luggage 
without his knowledge. 


Respondent further contends in her objections to complainant’s proposed 
decision and order: 


4, There is no danger to agriculture oe, in the New York City area 
where there are no fruit trees around. 


However, complainant’s appeal refutes that argument, as follows 
(Complainant’s Appeal at 9): 


Respondent’s statement that respondent’s actions pose no danger to 
agriculture in the New York City area because there are no fruit trees 
around is clearly erroneous, since there are fruit trees in New York 

—~ and the areas surrounding the city. Furthermore, plant diseases 

and plant pests can be brought into the United States by fruit and, 

thereafter, such plant pests or diseases can be carried on various 
articles and hosts, which can then cause damage to various agricultural 
products, including fruit trees, regardless of their immediate proximity 

to the entry point of such fruit. 

In a number of cases, there has been a suggestion that problems have 
arisen because of a language barrier between the inspector and the 
respondent, as a result of different nationalities. 7 language barrier will not 
be regarded as a mitigating circumstance. As stated in In re Warner, 46 Agric. 
Dec. _, slip op. at 1-2 (Apr. 1, 1987) (ruling on certified question): 
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On March 20, 1987, Administrative Law Judge William J. Weber 
certified to the Judicial Officer the question as to whether 
complainant’s motion for summary decision on the pleadings should be 
granted. Respondent’s answer does not deny the allegations of the 
complaint, but explains that any violation occurred because of a 
language/communication misunderstanding between herself and the 
Oriental inspector. 


I am quite sure that respondent’s answer truthfully states the facts, 
i.e., that she did not intentionally try to avoid an agricultural inspection 
of her luggage. Nonetheless, she does not deny that, through a 
language misunderstanding or failure of communication between herself 
and the Oriental inspector, her luggage was not submitted for 
inspection. 


As previously explained, "in order to achieve the congressional 
purpose and to prevent the importation into the United States of items 
that could be disastrous to the United States agricultural community, 
it is necessary to take a hard-nosed approach and hold violators 
responsible for any violation irrespective of lack of evil motive or intent 
to violate the quarantine laws." In re Capistrano, 45 Agric. Dec. [2196 
(1986)]. Accord In re Vallalta, 45 Agric. Dec. [1421 (ey However, 
since the violation was inadvertent and unintentional, only the minimum 
civil penalty of $250 should be assessed. In re Lopez, 44 Agric. Dec. 
[2201 (1985)], attached as an appendix. 


It should be emphasized that the civil penalty amounts set forth in Lopez 
are minimum civil penalties. Complainant is free to request larger penalties, 
if the violations are more serious than in the typical case. In fact, complainant 
has requested civil penalties of $750 in a number of complaints. In such cases, 
where no hearing is required, the ALJ should reduce the civil penalty to one- 
half of the amount requested.” 

If complainant believes that a violation is so serious that a civil penalty 
larger than half the amount requested in the complaint is required, the 
complaint should contain such an allegation. In that event, the civil penalty 
will not be reduced unless the facts adduced at a hearing demonstrate that a 
smaller civil penalty than that requested by complainant is warranted. 

a I generally prefer to know why there is a difference in the 
amount of civil penalties requested in cases in which the allegations appear 
to be the same, nonetheless, unless a hearing is held, the ALJ’s and Judicial 
Officer should accept complainant’s recommendation that the civil penalty in 
one case should, e.g., be $750 (reduced to $375), and the civil penalty in 
another case should be $500 (reduced to $250). Under our Department’s 
sanction policy, "great weight is given to the recommendation of the officials 


SWhere a respondent originally denies the material allegations of the complaint, and later 

admits them, thus avoiding a hearing, the civil penalty will be reduced to one-half of the 

amount requested only with complainant’s consent. Otherwise, a respondent could waste the 

Department’s resources (including salaries and travel expenses of ’s, attorneys, inspectors, 

- administrative officials), and then admit the violation just prior to the beginning of the 
earing. 
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charged with the responsibility for administering the regulatory program" (In 
re Spencer Livestock Commission Co., 46 Agric. Dec. » slip op. at 231 
(Mar. 19, 1987), aff'd, No. 87-7189 (9th Cir. Mar. 8, 1988)). In addition, as 
stated in the court’s decision affirming Spencer, mere unevenness in the 
application of sanctions does not render a particular sanction unlawful. 
Specifically, the court stated (Spencer Livestock Commission Co. v. USDA, 
___ F.2d _, slip op. at 2852-53 (9th Cir. Mar. 8, 1988)): 


While the JO has indicated that, insofar as practicable, "the sanctions 
imposed under a come Act against comparable violators for 
comparable violations should be reasonably uniform," Worsley, 33 A.D. 
at 1568, he has also made clear that a respondent "has no inherent right 
to a sanction no more severe than that applied to others." Jd. at 1569. 
The Supreme Court agrees that "[t]he employment of a sanction within 
the euanlty of an administrative agency is . . . not rendered invalid in 
a weapon case because it is more severe than sanctions imposed in 
other cases. ... Therefore, mere unevenness in the application of the 
sanction does not render its application in a particular case 
’unwarranted in law." Glover, 411 U.S. at 187-88. 


One final matter should be emphasized, involving the mitigating 
circumstance referred to in Lopez relating to the voluntary declaration of a 
prohibited article before a search has begun of the cmanameet’s possessions. 
As stated in Lopez, that mitigating circumstance should seldom, if ever, 
require a hearing. If the record indicates that the Customs inspector denies 
that the item was declared before a search was made, that is dispositive of the 
issue, and no hearing should be held as to this matter. For example, the 
answer in another case being decided this date states: 


The first officer I dealt with was USC agent G. Gabitzsch. After telling 
him "No" for drugs and "Yes" for limes and other items, he quickly 
wrote something on a piece of paper and sent me to the "seconda 
area". At this we were met by USC officer R. Garcia and W. Howell 
who I later learned was a PPQ officer with DOA. Officer Garcia then 
began questioning me in a very hurried manner about my purchases. 
I remembered that we had bought some items at a drug store and 
thought that the agent was looking for drugs since that is what all the 
publicity we get in the Midwest deals with regarding the border. So I 
tried to list the items purchased at the drug store. As I was listing 
urchases, Officer Gracia asked me to open the trunk. At this time 

fficer Howell walked to the front of the car and said something to my 
daughter. This caused me to remember the avocados which she had 
per in the glove compartment. I then told Officer Gracia that we 

ad purchased limes and avocados. I made this statement before 
Officer Gracia picked up the bag of limes. He chose to ignore my 
statement and denied that I had made it when Officer Howell asked my 
= hter to open the glove compartment and discovered the avocados 
or himself. 





JEAN MARIE 


In that case, the answer shows on its face that the mitigating circumstance 
relating to the voluntary declaration of a prohibited article prior to the search 
should not be taken into consideration. As stated in Lopez, whether the 
Customs inspector heard the declaration is peculiarly within the knowledge of 
the Customs inspector. Also, the declaration came after the search began 

For the foregoing reasons, the following order should be issued in this 
case. 


Order 
Respondent is hereby assessed a civil penalty of $250, which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, which shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 191. 


In re: JEAN MARIE. 
P.Q. Docket No. 292. 
Decision and Order issued December 7, 1987. 


Importation of yams and mangoes without permit - Failure to file answer. 


Cynthia Koch, for Complainant. 


Respondent, pro se. 


Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act of A 
20, 1912, as amended, (Act) (7 U.S.C. § § 151-164a and 167) and regulations 
promulgated thereunder (7 C.F.R. § 319.56 et se ? bya —— issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States rf agrenpee of Agriculture. The complaint alleged that respondent had 
violated the Act and sections 319.56(c) and 19.56-2(e} of the Code of Federal 
Regulations (7 C.F.R. § § 319.56(0) 319.56-2(e)). 

Copies of the Complaint and the Rules of Practice governing proceedings 
under the Act were served upon respondent on December 6, 1986, by certified 
reg in yc ad with section 1.147(b)(3) of the Rules of Practice (7 C.F.R. 

1.147 3)). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, respondent was informed in the complaint and 
the letter of service that respondent had twenty (20) days after receipt of this 
complaint to file an answer with the Hearing Clerk. Respondent was also 
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informed that failure to file an answer to, or plead specifically to, any 
allegation in the complaint, would constitute an admission of such allegation. 
A meager respondent was informed that a failure to file an answer within 
the time allowed therefor would constitute an admission of the allegations in 
the complaint and a waiver of hearing. More that twenty (20) days have 
elapsed since respondent was served with the complaint. Respondent has not 
filed an answer. Accordingly, under the plain provisions of the Rules of 
Practice, a default decision should be granted in this case. This Decision and 
Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules 
of Practice applicable to this proceeding (7 C.F.R. § § 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent's failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 

1. Jean Marie, herein referred to as the respondent, is an individual whose 
address is 2578 Bedford Avenue, Brooklyn, New York 11226. 

2. On or about February 2, 1986, the respondent imported into the United 
States at John F. Kennedy International Airport, Jamaica, New York, from 
Haiti, Vow and mangoes in violation of section 319.56(c) of the regulations 
(7 CFR. § 319.56(C)), because the yams and mangoes were not imported 
ae FeO) required by section 319.56-2(e) of the regulations (7 C.F.R. 

e)). 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


rder 
Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


US. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 

ursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
{7 C.F.R. § 1.145). 
[This decision and order became final March 2, 1988.-Editor.] 





IGNACIO PALVIOS 


In re: IGNACIO PALAVIOS. 
P.Q. Docket No. 322. 
Decision and Order filed December 9, 1987. 


Importation of mangoes without permit - Importation of ham which was not rendered, prepared 
or canned as required - Failure to file answer. 


Joseph Pembroke, for Complainant. 
Respondent, pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruit and meat 
into the United States (7 C.F.R. § 319.56-2(e) and 9 C.F.R. 94.12), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a Complaint filed on March 31, 1987, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that on or about 
May 27, 1986, the respondent imported from Mexico into the United States 
two mangoes and two and a half pounds of ham, in violation of sections 
319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)) and section 94.12 of the 
regulations (9 C.F.R. 94.12), because the fruit was not accompanied by a 
permit nor the ham properly rendered, prepared or canned as to allow entry. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
open to this proceeding, respondent was informed in the complaint and 
the letter of service that an answer should be filed with the Hearing Clerk 
within twenty (20) days after service of the complaint, and that failure to file 
an answer either denying, admitting, or explaining the allegations in the 
complaint and requesting an oral hearing would constitute an admission of 
such allegations and waiver of such hearing. More than twenty (20) days have 
elapsed since respondent was served with the complaint in question. 
Respondent has failed to file an answer. This failure to file an answer is an 
admission of the allegations contained in the complaint and constitutes a 
waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 

ursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 

1. Ignacia Palavios, respondent, is an individual whose address is 321 
Ejialyptus Street, El Centro, California 92243. 

2. On or about May 27, 1986, at Calexico, California, respondent imported 
two mangoes from Mexico into the United States in violation of 
section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)), because the 
fruit was not accompanied by a permit, as required. ; 

3. That on or about May 27, 1986, at Calexico, California, respondent 
imported two and half (2 1/2) pounds of ham from Mexico into the United 


States in violation of section 94.12 of the regulations (9 C.F.R. 94.12), because 
the produce was not rendered, prepared, or canned as required. 


641 





Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(e)) and section 94.12 of the regulations (9 C.F.R. § 94.12). 
Therefore, the following Order is issued. 


Order 

The respondent, is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasure of the United States" 
by certified check or money order, and shall be forwarded to U.S. Department 
of Agriculture, APHIS Field Servicing Office, Accounting Section, Butler 
Square West, Sth Floor, 100 North Sixth Street, Minneapolis, Minnesota 
55403, within thirty (0) days from the effective date of this order. This order 
shall be final and effective thirty-five (35) days after service of this Decision 


and Order upon the respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This decision and order became final March 2, 1988.-Editor.] 


In re) DONALD NATHANIEL ROWL. 
P.Q. Docket No. 120. 
Decision and Order filed January 15, 1988. 


Importation of yams without permit-Failure to file answer. 


Joseph Pembroke, for Complainant. 
Respondent, pro se 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Act of August 20, 1912, as 
amended, (7 U.S.C. §§ 151-161a et seq. and 167) hereinafter the Act by a 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The complaint 
alleged that respondent violated sections 154-164 and 167 of the Act (7 U.S.C. 
§ § 151-164 and 167) and section 319.56-2(e) of the regulations promulgated 
thereunder (7 C.F.R. § 319.56-2(e)). 

Copies of the Complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 
1.136) applicable to this proceeding respondent was informed in the complaint 
and the letter of service that an answer should be filed within (Z0) twenty days 
after service of the complaint, and that failure to file an answer would 
constitute a waiver of hearing, as provided in section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 

The respondent filed no answer during the twenty-day period allowed. 
Respondent's failure to file an answer within the time provided constitutes an 
admission of the allegations in the complaint, under section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)). Respondent’s failure to file an answer 
also constitutes a waiver of hearing under section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). Since respondent is deemed to have admitted the 





SAN JUAN PRODUCE CORP 


material allegations of fact in the complaint, they are adopted and set forth as 
Findings of Fact. 
Findings of Fact 

1. Donald Nathaniel Rowl, respondent, is an individual whose mailing 
address is 591 Midwood Street, Brooklyn, New York 11203. 

2. On or about December 29, 1984, respondent imported (5) five yams 
from Jamaica to Atlanta, Georgia, in violation of section 319.56-(e) of the 
regulations (7 C.F.R. § 319.56-2(e)), because the yams were not imported 
under permit, as required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 

The respondent is hereby assessed a civil penalty of two hundred dollars 
($200.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and which shall be forwarded to USDA, 
APHIS Field Servicing Office, Accounting Section, Butler Square West, 5th 
Floor, 100 North 6th Street, Minneapolis, Minnesota 55403, within (30) days 
from the effective date of this order. This order shall have the same force 
and effect as if entered after full hearing and shall be final and effective 35 
days after service of this Decision and Order upon respondent, unless there 
is an appeal to the Judicial Officer pursuant to section 1.145 of the Rules of 


Practice ae to this proceeding (7 C.F.R. § 1.145). 


[This decision and order became final March 3, 1988.-Editor.] 


In re: SAN JUAN PRODUCE CORP. 
P.Q. Docket No. 315. 
Decision and Order filed January 29, 1988. 


Importation of fruit and vegetables without permit-Unauthorized breaking of USDA seal on 
trailer containing vegetables-Failure to file answer. 


Robert Broussard, for Complainant. 


Respondent, pro se. 


Decision and Order issued by Paul Kane, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Act of August 20, 1912, as 
amended (Act) (7 U.S.C. § § 151-164a and 167), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 319.56-2(e) of the regulations promulgated thereunder (7 
CFR § 319.56-2(e)). Copies of the Complaint and the Rules of Practice 
governing proceedings under the Act were served by the Hearing Clerk, by 
certified mail, upon respondent. 





The respondent was informed in the complaint and the letter of service 
that an answer should be filed within twenty (20) days after service of the 
complaint, and the failure to file an answer would constitute an admission of 
the allegations in the ome. under 7 CFR § 1.136(c). The respondent 
was also informed that failure to file an answer would constitute a waiver of 
hearing, as provided in section 1.139 of the Rules of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period allowed. 
Respondent’s failure to file an answer within the time provided constitutes and 
admission of allegations in the complaint, under section 1.136(c) of the Rules 
of Practice (7 CFR § 1.136(c)). Respondent’s Failure to file an answer also 
constitutes a waiver of hearing under section 1.139 of the Rules of Practice (7 
CFR § 1.139). Since respondent is deemed to have admitted the material 
en of the fact in the complaint, they are adopted and set forth as the 
Findings of Fact. 


Findings of Fact 

1. San Juan Produce Corp., respondent, is a corporation having a mailing 
address at Box J, Caparra Heights Station, Puerto Nuevo, Puerto Rico 00903. 

2. On or about August 12, 1986, the respondent violated section 319.56- 
2(e) of the regulations (7 CFR § 319.56-2(e)) because the respondent 
imported one box of avocados, one box of passion fruit and one box of 
a. from Venezuela into San Juan, Puerto Rico without a permit, as 
required. 

% On or about July 17, 1986, the respondent violated section 330.110 of 
the regulations (7 CFR § 330.110) because the respondent, without USDA 
authorization, caused a USDA seal to be broken on a trailer containing 300 
bags of dasheen and 700 bags of sweet potatoes from the Dominican Republic. 


Conclusion 
The respondent has failed to file any answer to any of the allegations in 


the complaint. The consequences of such a failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By its silence respondent has admitted all of the material allegations of fact 
in the complaint and has waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following 
order is therefore issued. 


Order 
Respondent, San Juan Produce, Corp, is hereby assessed a civil penalty of 
two thousand dollars ($1000.00 per violation), which shall be payable to the 
"Treasurer of the United States" by certified check or money order, and which 
shall be forwarded to USDA, APHIS Field Servicing Office, Accounting 
Section, Butler Square West, 5th Floor, 100 North 6th Street, Minneapolis, 
Minnesota 55403, within thirty (30) days from the effective date of this order. 
This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is a appeal to the Judicial Officer 
ursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.145). 
[This decision and order became final March 14, 1988.-Editor.} 





SEVAIR, INC., and DENNIS IZZO 


In re: SERVAIR, INC., and DENNIS IZZO. 
P.Q. Docket No. 263. 
Decision and Order filed January 13, 1988. 


Improper disposal of foreign garbage-Failure to file answer. 
Joseph Pembroke, for Complainant. 


Respondent, pro se. 
Decision and Order issued Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 

This ,aetet was instituted under the Federal Plant and Pest Act, as 
amended (7 U.S.C. § 150 et seq.), and the Act of August 20, 1912, as amended 
(7 U.S.C. §§ 161 and 162) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that respondents violated section 
330.400(b)(1)) promulgated under the above mentioned Acts. Copies of the 
Complaint and Rules of Practice governing proceedings under the Act were 
served by the Hearing Clerk, by certified mail, upon respondents. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
—- to this proceedings, respondents were informed in the complaint 
and the letter of service that an answer should be filed within twenty (20) 
days after service of the complaint, and the failure to file an answer would 
constitute an admission of the allegations in the complaint, under 7 C.F.R. § 
1.136(c). The respondents were also informed that failure to file an answer 
would constitute a waiver of hearing, as provided in section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


The respondent Servair, Inc., filed no answer during the twenty-day period 
allowed. Servair Inc.’s, failure to file an answer within the time provided 
constitutes an admission of the allegations in the complaint, under section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). Servair, Inc.’s, failure 
to file answer also constitutes a waiver of hearing under section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Since Servair, Inc. is deemed to have 
admitted the material allegations of fact in the complaint, they are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 

1, Servair, Inc., herein referred to as a respondent, is a corporation whose 
address is Building 150, John F. Kennedy International Airport, Jamaica, New 
York 14430. 

2. On or about march 6, 1986, the respondent violated section 
330.400(b)(1) of the regulations (7 C.F.R. § 330.400(b)(1)), because the 
respondent removed foreign origin garbage (bouquet of flowers) from an Air 
France —— aircraft at J.F.K. International Airport, Jamaica, New York, 
other that from incineration, sterilization, grinding: into an approved sewage 
system, or handling in any other manner approved by the Administrator, as 
required by the regulations. 


Conclusion 


The respondent has failed to file any answer to any of the allegations in 
the complaint. The consequences of such a failure were explained to the 
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respondent in the omega and in the letter of service that accompanied it. 
By this silence respondent has admitted all of the material allegations of fact 
in the complaint and has waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following 
order is therefore issued. 


Order 

Respondent, Servair, Inc., is hereby assessed a civil penalty of seven 
hundred and fifty dollars ($750), which shall be payable to the "Treasurer of 
the United States" by certified check or money order, and which shall be 
forwarded to USDA, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 
55403, within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 

ursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
7 C.F.R. § 1.145). 
[This decision and order became final March 14, 1988.-Editor.] 


In re: JENNIFER SYLVESTER. 
P.Q. Docket No. 323. 
Decision and Order filed November 9, 1987. 


Importation of plums without permit-Failure to file answer. 


Lori Monfort, for Complainant. 
ndent, pro se. 
Decision and Order issued by Edward McGrail, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (Act) (7 U.S.C. § § 151-167) by a complaint vita 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)) issued 
under the Act. A copy of the complaint and the rules of practice governing 

roceedings under the Act were served by certified mail on respondent by the 
earing Clerk on April 15, 1987. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, the failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and the failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. Respondent has failed to respond in any manner 


to allegations in the complaint and has failed to request an oral hearing. 
Respondent’s failure to file a written answer within the time prescribed by 

section 1.136(a) of the rules of practice c C.F.R. § 1.136(a)) constitutes an 

admission of the eer in the complaint pursuant to section 1.136(c) of 


the rules of practice (7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to 
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JENNIFER SYLVESTER 


section 1.139 of the rules of practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 

1. Jennifer Sylvester, respondent, is an individual whose mailing address 
is 651 Madison Street, Brooklyn, New York 11221. 

2. On or about September 14, 1986, respondent imported ten (10) plums 
into the United States from Trinidad in violation of section 319.56-2(e) of the 
regulations (7 C.F.R. § 319.56-2(e)) because the plums were not imported 
under permit. 


Conclusion ; 
Respondent failed to om in the auired manner to the allegations in 
the complaint. By reason of the Findings of Fact, ore has violated the 


Act and the regulations issued under the Act. Therefore, the following Order 
is issued. 


Order 
Jennifer Sylvester is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00), which shall be payable to the "Treasurer of the United 
States" by certified check or money order and which shall be forwarded within 
thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 323. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 

his decision and order became final March 7, 1988.-Editor.] 





CONSENT DECISIONS ISSUED 
FEBRUARY 1988 


(Not published here. - Editor) 
imal ntine and Rel 


HISE, RONALD AND BOBBY ALLEN BELL. As to Ronald Hise. 
A.Q. Docket No. 301. February 19, 1988. 

THIBODEAUX, MARSHALL CHARLES. A.Q. Docket No. 324. 
February 19, 1988. 


] Welfare A 


CITY OF ATLANTA, GEORGIA, d/b/a ATLANTA ZOOLOGICAL 
PARK. AWA Docket No. 313. February 23, 1988. 


k n rds A 


ATLANTA WHOLESALE MEATS, INC. P&S Docket No. P&S 6915. 
February 9, 1988. 
BILLINGSLEY, GRANVILLE M. P&S Docket No. 6917. 
February 11, 1988. 
COBB, KENNETH. P&S Docket No. D-88-27. February 2, 1988. 
DAVIS LIVESTOCK COMMISSION, INC., and BILLY J JOE DAVIE, and 
JOHNNY SLOVER and BILLY JOE DAVIS, d/b/a DAVIS CATTLE 
COMPANY. P&S Docket No. 6908. February 23, 1988. 
FOBBER, JAMES E. P&S Docket No. D-88-22. February 9, 1988. 
KENNEY, CLAYTON W. "COOTER". P&S Docket No. 6858. 
February 26, 1988. 
M&H MEATS, INC., and DONNIE MACK DRAUGHON. 
P&S Docket No. 6725. February 1, 1988. 
MITCHELL LIVESTOCK CO., INC., and HOWARD MITCHELL. 
P&S Docket No. D-88-25. February 5, 1988. 
M&R LIVESTOCK, INC., WARREN H. SHRUM, LOUIS J. WENDLING, 
ROY B. BARKDULL, JR., and JOE L. BARKDULL. 
P&S Docket No. 6744. February 1, 1988. 
M&R LIVESTOCK, INC., WARREN H. SHRUM, ane J. WENDLING, 
ROY B. BARKDULL, IR., and JOE L. BARKDULL 
P&S Docket No. 6744. February 9, 1988. 
SAMUEL HABIB, INC., d/b/a H&H CATTLE CO., and SAMUEL E. 
HABIB. P&S Docket No. 6878. February 29, 1988. 
S&R — DISTRIBUTORS, INC. P&S Docket No. 6699. 
February 1, 1988. 
STOOPS, JACK W. P&S Docket No. D-88-32. February 23, 1988. 
BJ. (IM) VANDEBERG, LEWISTON LIVESTOCK MARKET, INC., and 
ICKFORD. P&S Docket No. 6719. February 22, 1988 
VAN GEE HORSE SALES, INC. P&S Docket No. D-88-21. 
February 9, 1988. 
WHATABURGER, INC. P&S Docket No. 6901. February 9, 1988. 


Plant Quarantine Act 
HAWAIIAN AIRLINES, INC. P.Q. Docket No. 318. February 11, 1988. 
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CONSENT DECISIONS ISSUED 
MARCH 1988 


(Not published herein.-Editor) 


Animal Quarantine and Related Laws 


CORBETT, Joe and Al Greenwood. A.Q. Docket No. 306. 3/28/88. 

HABIB, Sam d/b/a H&H Cattle Company. AQ Docket No. 332. 3/17/88. 

HOOPER, Adolph R. and B.G. Smith. A.Q. Docket No. 282. 3/09/88. 

Consent Decision and Order for respondent Adolph R. Hooper. 

MOORE, Darrell and Claude Nolan. A.Q. Docket No. 223. Consent 

37/8. as to Darrell Moore; and Consent Decision as to Claude Nolan. 

3/17/88. 

wa Billy, W. and Robert Joe Houston. A.Q. Docket No. 88-4. 
1 , 


Animal Welfare Act 


ANDERSON, Lydia. AWA Docket No. 427. 3/28/88. 
HUTTON, Russell B. AWA Docket No. 428. 3/10/88. 
UNIVERSITY OF MINNESOTA. AWA Docket No. 396. 3/09/88. 


F 1 Meat Ins ion A 


MANNA Provisions Company, Inc. FMIA Docket No. 106. 
PPIA Docket No. 19. 3/24/88. 


Packers and Stockyards Act 


BONE, John Ed, Johnny W. Bone, and David Melvin Bone. 

P&S Docket No. 6846. 3/16/88. 

COTULLA Livestock Market, Inc., and Charles A. Benson. 

P&S Docket No. D-88-10. 3/25/88. 

COUNTRY Cut Farm Fresh Meats, Inc., Rodney D. Duncan, and Lloyd R. 
Smoke. P&S Docket No. D-88-30. 3/28/88. 

D BAR D Ranches, Inc., Gary Deniz and Raveill Pollard Deniz. 

P&S Docket No. 6644. 3/25/88. 

HIGHMORE Livestock Exchange, Inc. P&S Docket No. 6772. 3/24/88. 
HOLLAND, Marvin G. P&S Docket No. 6804. 3/02/88. 

McANDREWS Livestock, Inc., David McAndrews, John McAndrews, Ray 
Cheever, Gordon R. Yarrington, and Robert Van Weelden. 

P&S Docket No. D-88-24. Decision With Respect to Respondent Robert 
3/28 _ and Decision With Respect to Respondent Gordon Yarrington. 
3/28/88. 

MO COW Co., and Eddie C. Norman. P&S Docket No. D-88-5. 3/09/88. 





CONSENT DECISIONS ISSUED MARCH 1988 


NARROWS Livestock Auction Market, Inc., a corporation; Phillip Morris, an 
individual; W.W. Bennett Hurt, an individual; Michael C. Edwards, an 
individual; Joe Jones, an individual; Jack D. Dickerson, an individual; Kenneth 
C. Hale, an individual; and Glen H. Price, an individual. 

P&S Docket No. 6880. Decision with Respect to W.W. Bennett Hurt. 
3/17/88. Decision with Respect to Michael C. Edwards. 3/18/88. 
PEOPLES Livestock Market, Inc., Ronald Strickland, Sam Simmons, and Cliff 
Martin. P&S Docket No. 6714. Decision with Respect to Respondent Sam 
Simmons. 3/03/88. 

WELZIE Harrison Metcalf, Jerry Bey, Hamilton Meats, Inc. and William E. 
Hamilton. P&S Docket No. 6899. Decision as to Hamilton Meats, Inc., and 
William E. Hamilton. 3/10/88. 


Pork Promotion, Research, and Consumer Information Act 


BELLEVILLE Livestock Market, Inc. PPRCIA Docket No. 88-1. 3/15/88. 


Plant Quarantine Act 


AMERICAN Airlines, Inc. PQ Docket No. 308. 3/10/88. 

MARRIOTT In-Flight Services. PQ Docket No. 336. 3/09/88. 

Oe In-Flight Services, Shoppe No. 362. PQ Docket No. 337. 
3/09/88. 

VALLEY View Farm, Inc. PQ Docket No. 283. 3/15/88. 
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